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SUBJECT:  

Proposed Ordinance 2014-0401 relating to fees and other charges for processing real estate services section right-of-way use agreements that authorize the use of King County property for wireless telecommunications facilities.

SUMMARY:

Proposed Ordinance 2014-0401 would increase and simplify right-of-way use agreements that authorize the use of King County property for wireless telecommunications facilities. 

BACKGROUND:

Currently, the Real Estate Services Section charges annual payments for the use of King County rights-of-way by wireless telecommunications facilities under King County Code 4A.675.060.  There are three tiers of payments, which vary based on the type of equipment and facility within the right-of-way.  Each payment is escalated annually by the most recent Department of Labor, Bureau of Labor Statistics Consumer Price Index for All Urban Consumers (commonly known as the “CPI-U”).  The base use payments are shown in Table 1.

Table 1: Current Initial Right-of-Way Payment by Wireless Telecommunications Facilities
	Type of Equipment/Facility within the right-of-way
	Initial Payment

	Separate support structure (such as a monopole or lattice) used solely for wireless antenna, with antenna/receiver  transmitter and/or equipment cabinet
	$5,000

	Antenna/receiver transmitter (on an existing or replacement pole) and equipment cabinet
	$3,000

	Antenna/receiver transmitter (on an existing or replacement pole) or equipment cabinet, but not both
	$2,000



All new right-of-way payments under the current payment structure begin at the rates shown in Table 1 and escalate annually thereafter using the CPI-U.  Thus, a wireless telecommunications facility that uses a right-of-way for an equipment cabinet that initially commenced use of the right-of-way in 2014 would pay only $2,000 for 2014.  A wireless telecommunications facility that initially commenced use of a right-of-way for an equipment cabinet in 2005 would pay, in 2014, $2,000 plus the annual escalation amount, determined using the CPI-U, and compounded annually during the period beginning with 2006 and ending with 2014.  In this manner, the current payment schedule charges differing rates for the same equipment type right-of-way use based on length of a wireless telecommunications facility’s agreement with the County.  

The right-of-way payment schedule was established in 2000 and has not been updated since its establishment.[footnoteRef:1]  According to Executive staff, the average annual right-of-way agreement payment under the current three-tiered payment structure, including the applicable CPI-U adjustments, is approximately $6,000.   [1:  Enactment 13734, enacted on March 6, 2000, established the procedures and fees for authorizing minor communication facilities to use county rights-of-way.] 


ANALYSIS:

Proposed Ordinance 2014-0401 would eliminate the current three-tiered payment structure for wireless right-of-way use agreements and instead charge all wireless telecommunications facilities the same amount, regardless of type of equipment installed or length of time the use agreement has been in effect.  If enacted, the overall effect of the proposed ordinance would be to increase the right-of-way use payment for wireless telecommunications facilities to $10,000 in 2015 for all wireless telecommunications facilities, with an automatic, compounded escalation rate of 4 percent per year built into the payment structure.  In this manner, the proposed ordinance would eliminate the disparity under the existing payment structure between older and newer use agreements.  

Currently, the County has entered into just over 40 agreements for wireless telecommunications facility right-of-way use agreements.  The fiscal note submitted with Proposed Ordinance 2014-0401 assumes 38 right-of-way use agreements for the 2015-2016 biennium.  According to Executive staff, the slight reduction in the projected number of right-of-way use agreements in 2015-2016, as compared to 2013-2014, is due to annexations rather than an expectation that the rate increase will reduce demand for the use agreements.

In the process of determining the proposed wireless telecommunications facility right-of-way use payment structure, Executive staff researched other local government agencies’ charges for wireless telecommunication facility right-of-way use agreements.  The local government agencies researched included the Washington State Department of Transportation, Seattle Public Utilities, Seattle City Light, Snohomish County Parks, Bellevue Department of Transportation, and Pierce County.  For each of the comparison agencies, Executive staff used the highest and lowest right-of-way rates charged by that agency.  According to that research, King County’s proposed annual right-of-way payment comes in below both the overall average and the overall median when compared to those agencies. 

The Executive projects that, if the payment structure proposed in Proposed Ordinance 2014-0401 is enacted, Real Estate Services’ wireless right-of-way revenues will total approximately $840,000 for the 2015-2016 biennium, an increase of just over $310,000 over the 2013-2014 biennium.  

In addition to establishing a new payment structure, the proposed ordinance includes a provision that updates the definitions in the King County Code relating to the use agreements.  Section 3 of Proposed Ordinance 2014-0401 amends King County Code 14.45.020 to include a definition of antenna support structure and clarify that the term wireless telecommunications facility includes an antenna support structure.  

Finally, section 5 of Proposed Ordinance 2014-0401 updates the administrative fees to be charged for processing and inspecting a right-of-way use agreement application.  Section 5 of the proposed ordinance amends King County Code 14.45.080 to update the road services division inspection fee charged at the time of application for a right-of-way use agreement.  If enacted, the road services division’s inspection fee would change from a flat fee of $125 to the “rate provided in K.C.C. 14.44.045”.  Currently, the inspection fee charged by the road services division under King County Code 14.44.045 is $149 per hour of utility inspection.  It should be noted that Proposed Ordinance 2014-0398, which was also transmitted with the Executive’s proposed 2015-2016 budget and discussed in a separate staff report, would amend the inspection fee under King County Code 14.44.045 to $176 per hour, as well as recodify that section of the code as a new section under chapter 4A.700.  If the Council enacts Proposed Ordinance 2014-0398, the Code Reviser has suggested that Council may wish to consider striking sections 4 and 5 from Proposed Ordinance 2014-0401 and inserting those sections in an amendment to Proposed Ordinance 2014-0398.  This action would then place all amendatory language relating to King County 14.44.045 in one ordinance and eliminate the potential for incorrect cross-references.  . 

AMENDMENT: 

Staff is working with the Prosecuting Attorney’s Office and Council Legal Counsel to develop a striking amendment to clarify certain provisions of the proposed ordinance.  The striking amendment would not affect the substance of the proposed amendment.  The striking amendment will be provided in week 2 of Reconciliation.


INVITED:
1. Dwight Dively, Director, Office of Performance, Strategy and Budget
2. Anthony Wright, Interim Director, Facilities Management Division
3. Gail Houser, Manager, Real Estate Services Section

ATTACHMENTS:
1. Proposed Ordinance 2014-0401
2. Fiscal note
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