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SUBJECT

A MOTION extending a waiver from competitive bidding and solicitation requirements to assure timely availability and acquisition of emergency design, construction and other required services, materials and equipment necessary to protect King County citizens, facilities, roads and other assets from the threat of flooding in the Green River valley.
SUMMARY

Under current county code, the executive can, after the Proclamation of Emergency, waive many of the county’s procurement and contracting requirements in order to address the effects of an emergency or disaster.  On August 29, 2009, the council adopted Ordinance 16639, which allows the executive to proclaim an emergency and to waive procurement and other standard rules and procedures in anticipation of a flood due to the compromised condition of the Howard Hanson Dam.  
On September 10, 2009, the executive issued a Proclamation of Emergency and waiver from competitive procurement and solicitation requirements for actions necessary to protect King County citizens and King County roads, buildings, and other assets associated with possible damage from flooding related to the condition of the Howard Hanson Dam.
Under King County Code 4.16.050(A) and (B), waivers, when the combined total of contracts is over $250,000 or the exceeds appropriation authority, stay in effect until the executive terminates the order, the council terminates the order by ordinance, or it expires ten calendar days after there have been contracts entered into, unless the council extends the waiver by motion beyond the ten day period.  This motion would extend the waiver for Howard Hanson Dam related procurement through the end of the year to December 31, 2009.
Background  When an emergency or disaster occurs, federal, state, and local governments have the ability to suspend or waive a variety of regular county requirements.  In King County Code:
"Emergency" or "disaster" means an event or set of circumstances such as fire, flood, explosion, storm, earthquake, epidemic, riot or insurrection, which demands the immediate preservation of order or of public health or the restoration to a condition of usefulness of any public property the usefulness of which has been destroyed, or where delay will result in financial loss to the county or for the relief of a stricken community overtaken by such occurrences or which reaches such a dimension or degree of destructiveness or warrants the executive to proclaim a state of emergency.”

The “Proclamation of Emergency,” also know as a Declaration of Emergency, allows the executive to suspend or waive a variety of county requirements.  According to county code, after a proclamation the executive may issue a waiver of the requirements of K.C.C. 4.04, 4.16, 4.18, 12.16 and 12.18 with reference to any contract relating to the county's lease or purchase of tangible personal property or services, contracts for public works as defined by RCW 39.04.010, or to the selection and award of professional and/or technical service consultant contracts.  The code allows these waivers to continue in force until terminated by order of the executive or through action by the council by ordinance.  
The code requires that for waivers for contracts entered into, which when combined, encumber funds either in excess of $250,000 or in excess of appropriation, must be transmitted to the Clerk of the Council no later than 10:00 a.m. the second business day after the waiver is issued.  These waivers shall continue in force until terminated by order of the executive or action of the council by ordinance, or until it expires ten calendar days after there have been contracts entered into.  Under these provisions, the council may extend a waiver beyond the 10 day period by motion.
Potential Flooding  After the record rainfall in January 2009, the U.S. Army Corps of Engineers (Corps) discovered two depressions on the right abutment adjacent to the Howard Hanson Dam.  The Howard Hanson Dam, which is owned, operated, and managed exclusively by the Corps, is the primary flood protection facility for all of the lower Green River Valley.

The Corps is currently assessing the damage to the right abutment and has indicated that it will reduce the amount of water stored behind the dam in order to protect the integrity of the facility.  Reducing the amount of stored water increases the risk of flooding downstream in the Green River Valley.

The Corps has jurisdiction over the Howard Hanson Dam, however, the levees and other flood protection facilities along the Green River are not part of the Corps’ flood control system related to the dam.  These locally controlled levees and flood control protections were designed only to supplement – not replace – the flood protection provided by the dam.  Nonetheless, King County and the King County Flood Control District (District) are working to help prepare for potential flooding in the Green River Valley.  The District is a local special-purpose government that provides funding and policy oversight for flood protection projects in King County.  King County develops and implements the annual work program for the district.

The District, the county, and cities in the Green River Valley are all working on emergency response preparations.  This includes significant outreach to citizens and businesses and identifying and obtaining resources such as informational materials, emergency supplies, sandbags and other critical emergency response equipment and supplies.  The Committee of the Whole has been receiving briefings on county flood preparation planning and potential mitigation efforts.
Proposed Motion  This proposed motion extends the emergency procurement waiver period beyond the ten-day standard identified in county code to December 31, 2009, because the executive anticipates that contracts will exceed the $250,000 threshold and appears to be proactively asking for a waiver extension.  Nevertheless, the executive has not informed the council of having used any waivers yet, or shown how the waivers will exceed $250,000 or existing appropriation authority.  Consequently, the council would be extending a waiver period that has not been invoked yet.  Under this motion, the council would extend a waiver period without knowing what contracts were for, the amounts of the anticipated contracts, or knowing where potential appropriation authority was being overtaken.  The council would retain the right to take action on these waivers through ordinance.  Furthermore, it is unclear on how this waiver extension would affect the executive’s supplemental budget authority request for flood mitigation and planning.
ATTACHMENTS

1. Proposed Ordinance 2009-0545
2. Proclamation of Emergency, September 10, 2009.
3. Transmittal Letter

INVITED
1. Pam Bissonette, Assistant County Executive
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