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COMMITTEE ACTION

On June 28, the Budget and Fiscal Management Committee approved Proposed Substitute Ordinance 2012-0214, as amended, with a “do pass” recommendation, and approved Proposed Ordinance 2012-0215 with a “do pass” recommendation.

SUBJECT 
1. Proposed Ordinance 2012-0214 – AN ORDINANCE relating to transit oriented development of a portion of the county-owned park-and-ride lot located partially in Kirkland and partially in Bellevue, approving two ground leases of the site to Kirkland Park & Ride, LLC, and two project leases from Kirkland Park & Ride, LLC, back to the county of a new transit facility and a commuter parking garage to be constructed on the site; conveying a surplus portion of the site to Kirkland Park & Ride, LLC, and authorizing the county executive to execute final forms of the ground leases and project leases, and approving certain other provisions of the lease, lease-back transaction.

2. Proposed Ordinance 2012-0215 – AN ORDINANCE relating to the South Kirkland Park-and-Ride transit oriented development project; making an appropriation of $1,199,582; and amending the 2012 Budget Ordinance, Ordinance 17232, Section 136, as amended, and Attachment H, as amended.
SUMMARY
These two ordinances pertain to the South Kirkland Park-and-Ride Transit Oriented Development (“TOD”) Project.  In its entirety, the South Kirkland TOD encompasses phased construction of three project elements:

1. Phase 1, construction of a Transit Center;

2. Phase 2, construction of a 532-stall Transit Parking Garage which, together with 321 surface stalls will result in a net increase of 250 transit commuter parking stalls at South Kirkland; and

3. Phase 3, construction of at least 177 units of units of market-rate housing, 254 or more stalls of tenant parking, and retail space in one structure and 58 units of affordable housing in a second structure.

Construction will be carried out by the developer, Kirkland Park & Ride, LLC, a partnership of Polygon Northwest and Imagine Housing.  Construction is phased to minimize the loss of commuter parking.  The phasing allows different parts of the lot to be used for construction staging in Phases 1 and 2, and the new garage to be available for commuter parking during Phase 3.  The developer is required to provide replacement parking during the project phases for most of the existing parking stalls.

Completion of the Phase 1 Transit Center and the Phase 2 Transit Parking Garage is essential for timely completion of the Phase 3 TOD, because the Housing Land will be transferred to the developer as partial payment for the Garage Project.  However, the proposed ordinances do not directly authorize or fund the Phase 3 TOD.

Project timing is constrained because each phase must be completed before the next one begins, and because the affordable housing is proposed to be financed in part with federal tax credits, which will expire if the affordable housing does not have a certificate of occupancy by December 31, 2014.  Schedules included in the Lease Agreements and provided separately show construction starting in early July and the developer reports that there is relatively little leeway in the construction schedule.
Proposed Ordinance 2012-0215 is a supplemental appropriation for $1,199,582 to Transit Capital Improvement Project #A00432808, South Kirkland Park-and-Ride TOD, of which $989,214 is additional grant funding.

Proposed Ordinance 2012-0214 would authorize the Executive to execute four leases:  

(1) a ground lease for the Transit Center property (“Transit Center Ground Lease”); 

(2) a lease agreement (with option to purchase) for the Transit Center project (“Transit Center Project Lease”);

(3) a ground lease for the Garage property (“Garage Ground Lease”); and 

(4) a lease agreement (with option to purchase) for the Transit Garage (“Garage Project Lease”).

The Proposed Ordinance also declares surplus a portion of the South Kirkland site, the Housing Land, and authorizes its conveyance to the developer as partial payment for the Garage.  
This staff report includes background information about the site and the proposal.  A striking amendment has been prepared to reflect changes since transmittal and approving corrected versions of the four leases including modifications recommended by Legal Counsel.  The striking amendment also includes findings and an emergency declaration in light of the constrained construction schedule.
BACKGROUND
The Site – The South Kirkland Park-and-Ride Lot is a 600-stall parking lot located north of SR 520 at 10610 N.E. 38th Place.  It is served by Metro bus routes 234, 235, 249, 255, and ST Route 540.  The site is split diagonally by the Kirkland/Bellevue boundary and about half of the site is in each city.  Because of its location, the South Kirkland Park-and-Ride has long been considered a potential site for Transit-Oriented Development (“TOD”).

County-Bellevue-Kirkland Mutual Objectives – because the South Kirkland project is of interest to the County and the cities of Kirkland and Bellevue, all three parties negotiated the Mutual Objectives for this TOD development, which the County Council approved in July 2011 via Motion 13516.
  The Mutual Objectives call for effective cooperation by the County and the two cities, appropriate public outreach, development of a useful and feasible project, and expanded parking opportunities for transit riders.

Federal/State Grants – approximately $8.1 million of grant funding is available for this project, about $7.1 million in federal Urban Partnership Agreement (UPA) grant funds for the “South Kirkland P&R Garage” and a state grant for $1,025,000 for improvements to the surface lot.  The original UPA grant to the State, the Puget Sound Regional Council, and King County provided $6.1 million for South Kirkland with the purpose of increasing parking capacity on the SR 520 corridor by at least 250 parking stalls.  The FTA has authorized the use of additional funding from the FTA grant and $989,214 is requested in the supplemental appropriation.
Proposal – Following a request for proposals issued in August 2011, King County selected a proposal submitted by Polygon Northwest (Polygon) and its partner, Imagine Housing.  The two firms have formed Kirkland Park & Ride, LLC (“developer”) to carry out this project. The developer will build the Transit Center, then the Transit Garage and then construct the TOD, consisting of:  (1) a five-story building with at least 177 units of market rate housing, 254 or more tenant parking stalls, and up to 8,000 square feet of commercial space; and (2) a separate four-story building containing 58 housing units affordable to households at 30 percent to 60 percent of area median income ($20,000 to $53,000).  The finance package for the affordable housing building includes federal tax credits that require certificates of occupancy no later than December 31, 2014.
Transaction Structure - Lease Agreement (With Option to Purchase) – The Transit Center project and the Transit Garage project are each structured as a lease-leaseback agreement with an option to purchase, consistent with the terms of the state Municipal Leasing Act (RCW 35.42, as applied to counties with populations of 600,000 or more through RCW 36.34.205).
In this case, there are two transactions, one for the Transit Center and one for the Garage.  Each transaction includes a Ground Lease and a Project Lease.  Both require that a shortplat of the property into three parcels, the Garage Land, the Housing Land, and the Transit Center Land, be completed by August 1, 2012. 
Initial conditions for the Transit Center, required to be completed by July 2, are:

1. Replacement transit commuter parking has been leased by the developer;

2. The County has approved the financing plan for the Transit Center project and the Garage Project, including the “forms” of the Housing Covenants;

3. No bankruptcy by the developer or any of its members.

For the Garage Lease, the same conditions apply and there is an additional requirement:

4. The developer has inspected the Housing Land.

If these conditions are not satisfied by July 2, either party can terminate all four leases.  Status of the conditions will be provided at the Committee meeting.
It should be noted that while the lease indicates a deadline for approval of July 2nd, the County Council did not receive the proposal until May 31and the Council’s legal counsel did not receive all the correct and necessary legal documents until June 26th. 

The following additional requirements must be met by October 1:

1. FTA has approved the terms and conditions of the Garage Ground Lease, the Garage Project Lease, the Transit Center Ground Lease, and the Transit Center Project Lease;

2. Building permits have been issued for both projects;

3. General construction contracts have been executed for both projects;

4. The developer has obtained payment and performance bonds for both projects;

5. The developer has obtained financing for the projects.

For the Garage Lease, there is one additional condition:

6. The Transit Center project is substantially complete.

If any of these conditions is not met, the developer or the County can terminate the four leases.  According to Transit staff, these conditions are all expected to be met prior to the deadline.
Interim Parking – Section 16 of each Project Lease provides that, until 180 days after completion of the Housing Project, there must be a minimum of 603 parking stalls available to commuters either on the Garage Land or at a replacement parking facility, except that during Phase IIB of the Phase Plan (estimated October 2012-March 2013) only 546 stalls are required to be available.  If the developer is unable to obtain replacement parking within half a mile, the County has the right to increase service to Houghton Park-and-Ride, where there are vacant parking stalls, and the developer must pay $20,000 per month for this increased bus service, plus a one-time $20,000 fee.

Transit Center (Phase 1)
Phase 1 construction is for the Transit Center, which must be completed in order for Phase 2, the Parking Garage construction, to proceed.  Transit Center construction in two phases is estimated to take from July through the end of September or early October.  The Transit Center Ground Lease allows the developer access to the site.

Under the Transit Center Project Lease, the developer agrees to construct a Transit Center to the County’s specifications.  When the County has accepted the Transit Center as satisfactory, the County has the choice of paying rent, set at $3,417 per month, for 25 years or exercising an option to purchase the facility for a fixed price, specified in the Project Lease, of $1,025,000.  If the County chooses to pay rent, the developer can compel the County to issue certificates of participation so the developer will receive a lump sum payment.  The County plans to exercise its option to purchase the facility, using the WSDOT grant of $1,025,000.

Parking Garage (Phase 2)
Phase 2 construction is for the Parking Garage; Phase 2 must be completed in order for Phase 3 construction to proceed.  The schedule estimates Garage construction will take place from mid-October 2012 to late March 2013.

The Garage Ground Lease gives the developer control over the Garage Land for the purpose of constructing the garage under the terms specified in the Garage Project Lease.  The County also assumes responsibility for the costs of cleaning up pre-existing hazardous materials.
The developer agrees to use the property to construct a project consistent with the terms of the Garage Project Lease.  Exhibit B to the Lease Agreement is a detailed (780+ pages) description of design requirements.  Section 9 (“Design and Construction of Project”) provides details of the process by which the developer will undertake, at its sole cost and discretion, to build a garage consistent with the County’s requirements.  This Section requires compliance with the federal Davis-Bacon Act wage terms and other conditions for the receipt of FTA grants.
The Lease Agreement provides a rent payment schedule of 25 years and $51,500 per month.  If the County chooses to pay rent, the developer can compel the County to issue “certificates of participation” so the developer can receive a lump sum payment and the County would pay principal and interest on the certificates.
Section 21 of the Lease Agreement (“Options to Prepay Monthly Rent and Purchase Premises”) authorizes the County’s purchase of the Garage, and Section 22 (“Closing of Purchase of Garage, Housing Land and the Housing Easements”) details the closing procedures for the purchase.  The County has the option to purchase the Garage for a fixed price of $16,450,000, of which $6,450,000 is in cash (the “Cash Option Price”) and $10,000,000 is a credit for the value of the Housing Land and the Housing Easements.

The County intends to exercise this option, paying the Cash Option Price with FTA grant funds.  This includes the original $6.1 million grant and additional costs of $350,000; according to Transit Division staff, this reflects an unanticipated cost resulting from City of Bellevue requirements.  It appears from the supplemental appropriation details that the $350,000 will also be paid with federal grant funds.

If the developer’s failure to comply with FTA regulations means that the County is unable to obtain FTA reimbursement for the cash option payment, this constitutes a default by the developer (Section 9.5.5), and the County is not liable for the cash option payment (Section 24.2.c).
Conveyance of the Housing Land with Housing Covenants – As part of the compensation for the Garage, the County will convey to the developer the Housing Land and Housing Easements (Section 21.5), valued by both parties at $10 million.  The Housing Land, an estimated 79,791 square feet to be used for the Phase 3 TOD development.  The Housing Easements, defined in Exhibit G to the Transit Center Project Lease and the Garage Project Lease, are the Access Easement, the Storm Water Detention Facility Easement, and the Public Plaza Easement.
Two Housing Covenants will be attached to the Housing Land (Section 22.4.c):
· The Housing Covenant and Regulatory Agreement (South Kirkland T.O.D. – Market Rate Housing Project) and 
· The Housing Covenant and Regulatory Agreement (South Kirkland T.O.D. - Affordable Housing Project).
Both are to be in a “first lien position as a covenant running with the land binding on the Housing Land.”  They provide that the developer will divide the Housing Land into two units, the Market Rate Condominium Unit, which will be conveyed to Polygon, and the Affordable Condominium Unit, which will be conveyed to Imagine Housing.

Market Rate Housing Covenant – this Covenant provides that the Market Rate Project will have a minimum of 177 apartment units (a mix of studio, one-bedroom, and two-bedroom apartments) and approximately 8,000 square feet of ground floor commercial or retail space, underground parking for up to 295 cars, built to LEED Silver rating and Build Green 4-star rating from MBA.  A transportation management plan to encourage the use of commuting alternatives by residents includes a commitment to buy at least 177 bus passes or e-purses at a discounted cost to residents and tenants of the Market Rate Housing Project for a minimum of five years.  The Owner must also comply with federal, state and local fair housing laws.  The Term of this Covenant is the later of 10 years, or the time that Metro stops operating the transit center.

Affordable Housing Covenant – The Affordable Housing Covenant provides that the Affordable Housing Project will have a minimum of 58 apartment units (14 studio apartments, 30 one-bedroom apartments, 11 two-bedroom apartments, 3 three-bedroom units) built to Evergreen Sustainability Development standards administered by the Washington State Department of Commerce.  Of these apartments, 29 will be rented to income-eligible occupants whose household annual income does not exceed 30% of Median Income; 15 units to income-eligible occupants whose household annual income does not exceed 40% of Median Income; 14 units to income-eligible occupants whose household annual income does not exceed 60% of Median Income.  A transportation management plan will include a commitment to encourage the use of commuting alternatives by residents and the purchase of at least 58 bus passes or e-purses at a discounted cost to residents of each apartment.  The Owner must comply with federal, state and local fair housing laws.  The Term of this Covenant is the later of 10 years, or the time that Metro stops operating the transit center.

About 24% of the total units are affordable, more than the 20% required by Kirkland zoning.   The Affordable Housing Covenant provides more affordable units to occupants with lower incomes than the Kirkland zoning requirements.
Following County acceptance of the Parking Garage and payment of the purchase price, the County will own its South Kirkland facilities and the developer will proceed with construction of the mixed-use developments on the Housing Land. 

Proposed Ordinance 2012-0215
Proposed Ordinance 2012-0215 makes a supplemental appropriation of $1,199,582 to the South Kirkland TOD Project (CIP #A00432808).  The funding consists of additional federal grant funding and balance from the Public Transportation Fund.  Table 1 is an estimate of project funding and sources.

Table 1.  Appropriations

	
	Existing Appropriation
	Supplemental
	Total

	Federal grant
	$6,100,000
	$   989,214
	$7,089,214

	State Grant
	$1,025,000
	-
	$1,025,000

	King County 
	$   499,678
	$   210,368
	$   710,046

	Total
	$7,624,678
	$1,199,582
	$8,824,260


The supplemental appropriation funds additional expenditure of $549,582 for Metro Transit work on the garage project construction, $350,000 in compensation to the developer, and $300,000 for contingency.  Of this amount, $210,368 of the Transit work is assumed to be funded from County resources and grant funds are assumed for $339,214 of the Transit work and all of the developer comepna
With approval of the supplemental appropriation, the project  appropriation would include a total of $710,046 from the Public Transportation Fund, with $499,678 previously appropriated (including $205,000 in matching funds for the State grant) and an additional $210,368 requested in the supplemental.
The breakdown of project expenditures is as follows:

	
	Actuals
	Estimated to Complete
	Total

	Developer Selection
	225,000
	-
	225,000

	Pre-Design
	170,200
	195,800
	366,000

	Final Design & Const
	-
	366,800
	368,800

	Close-out
	-
	  30,000
	  30,000

	Total
	395,200
	594,600*
	989,800


*Including prior appropriation of approximately $45,000.
ANALYSIS
This analysis focused on three issues:  (1) County transfer of housing land as partial payment for the Garage; (2) project schedule constraints; and (3) assurance of housing completion.
Issue #1 – County Transfer of Housing Land as Partial Payment for Garage
The County’s payment to the developer for the Garage includes a credit for the value the Housing Land, valued at $10 million according to an appraisal as of April 18, 2012.  Section 21.5 of the Garage Project Lease provides that the County will convey the Housing Land by quitclaim deed and cannot mortgage or encumber any part of the Housing Land, except that the Housing Covenants for Market Housing and for Affordable Housing will be in a “first lien position as a covenant running with the land binding on the Housing Land.”
The $10 million appraisal reflects the value of the Housing Land for this project, the highest and best use under the City of Kirkland’s zoning for the parcel, which requires affordable housing as part of any multifamily residential development.  The $10 million value also includes the value of three Housing Easements (Access Easement, Stormwater Detention Easement, Public Plaza Easement).

Transit staff estimates that the County’s cost to construct the Garage and Transit Center would be $18.3 million, which exceeds the total value of the compensation (land and cash) to the developer.  This estimate is based on a $29,800 per parking stall construction cost figure derived from the cost of the Burien TOD Garage, plus administrative costs, and an estimated $2 million for the Transit Center improvements.

The total compensation to the developer (cash and land value) is less than the estimated cost for the County to construct the facilities.  Further, if this project does not move forward, the entire park-and-ride including the Housing Land would continue to be a surface lot.  Given the City of Kirkland’s zoning requirements, the only way for the County to realize the appraised value of the Housing Land would be to develop another mixed-use project, which would require consolidation of parking on the rest of the South Kirkland Park-and-Ride lot.  The federal UPA grant would have to be returned unless a new project netting 250 or more additional parking stalls was near completion by mid-October 2014. 

It appears that transfer of the Housing Land in exchange for the parking requirements meet adopted county policies and would be a reasonable exchange. 
Issue #2 – Project Schedule Constraints
The developer has expressed strong concern about the importance of commencing Phase 1 (Transit Center) construction as early as possible in July.  Each phase must be completed before the next one begins.  The developer’s greatest concern is that construction for the affordable housing component of Phase 3 must be completed in time for a certificate of occupancy to be issued by December 31, 2014.
The affordable housing finance package includes the following elements:

· State of Washington Department of Commerce Award, $2.0 million; 

· King County Office of Housing Award, $700,000;

· ARCH Award, $900,000; 
· Federal 9% Tax Credits, approximately $10 million.
If the certificate of occupancy is not issued by December 31, 2014, the federal tax credits will not be available for project financing.

If Councilmembers decide to move forward with the approval, adding findings and a declaration of emergency will cut at least 10 days off of the time necessary for the ordinances to become effective. 
Issue #3 – Assurance of Housing Completion
It is possible that the developer could meet the Garage Lease Agreement requirements, but with enough delays to prevent the affordable housing project from meeting its December 31, 2014 deadline for a certificate of occupancy.  The Transit Center Project and the Garage Project each has a “Required Completion Date” of December 14, 2014, and this can be extended for another year in cases of unavoidable delay.  If the Garage is finished by these completion dates, the County would be required to transfer the Housing Land as part of the compensation for the Garage.

In that event, the commitment to completing the affordable housing, presumably through another financing package would be as follows:
· The Housing Covenants establish an “Affordable Housing Condominium” owned by Imagine Housing;

· The Housing Covenants require the development of minimum numbers of  market-rate and affordable housing apartment units and specify the rent requirements for the affordable units; and
· Kirkland zoning for the parcel requires affordable housing as part of a mixed use development.

Transit staff notes that the grant funding agencies for affordable housing will require separate housing covenants and other security instruments recorded against the affordable housing project to regulate the use of that portion of the project for long terms, typically 30-50 years.  These include King County Housing Authority, ARCH, the Washington Department of Commerce and the Washington State Housing Finance Commission, the agency authorizing the issuance of the federal tax credits.

The developer argues that this represents another reason for quick enactment of the proposed legislation, to provide the maximum possible construction time and thereby minimize the risk to the affordable housing financing package. 

LEGAL REVIEW

Legal review of this legislation has resulted in a significant number of changes to the Lease Agreements.
AMENDMENT
Council staff has identified a number of changes to Proposed Ordinance 2012-0214 and the attachments, including substantive changes and correction of typographical errors.  The Committee approved an amendment to revise the ordinance text and delete the transmitted attachments and replace them with complete, corrected attachments, correcting typographical errors and addressing issues raised by Legal Counsel.  The amendment attaches the Housing Covenants to the Proposed Ordinance as well as the four Lease Agreements.  The amendment also contains emergency findings and a declaration of emergency, given the time constraints of the construction schedule and the need for a certificate of occupancy for the affordable housing no later than December 31, 2014.
Note:  Copies of the Attached Lease Agreements and Housing Covenants, which total as much as 2,000 pages, will be available at the Council meeting for review.

REASONABLENESS

Approval of these Lease Agreements will allow a net increase of 250 parking stalls at the South Kirkland Park-and-Ride Lot, paid with federal grant funds and the value of land conveyed for a mixed-use housing and commercial TOD that includes affordable housing.  As such, approval of these two ordinances would constitute a reasonable business decision.

�The Kirkland City Council approved the Mutual Objectives on January 18, 2011.  The Bellevue City Council approved the Mutual Objectives on January 3, 2011.








�As transmitted, Proposed Ordinance 2012-0214 states the value of the Housing Land and Housing Easements as $9 million, but the subsequent appraisal found the value to be $10 million.  The amended ordinance and attachments reflect the $10 million figure. 
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