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REVISED STAFF REPORT

As reported out of the Budget and Fiscal Management Committee

Proposed Ordinance 2002-0259.1 was passed out of Committee with no recommendation.   

SUBJECT:
AN ORDINANCE making a supplemental appropriation of $1,936,504 to the Office of Public Defense (OPD) for costs associated with the case State v. Ridgway.
SUMMARY:

In early May, the Special Master appointed by the Superior Court to review Ridgway Defense Team requests approved an administrative court order that directed $1.9 million in additional staff, technology, and expert resources be provided in 2002 to meet criteria for an adequate legal defense.  OPD and the Special Master also determined that $15,750 would be needed to cover the anticipated costs of the Special Master’s time in 2002.

In a hearing before the Court on July 10, 2002, Judge Richard Jones issued an oral ruling finding that (1) the Court has the authority to determine what resources are Constitutionally required to provide an effective defense; (2) the Court has adopted the determination of the Special Master with regard to the resources that are Constitutionally required for Mr. Ridgway’s defense; and (3) all funds in OPD’s current appropriation are obligated to other purposes.  
Legal counsel is available to address possible consequences should the Council not approve this appropriation.
The revenues supporting this appropriation request are in reserve in the Current Expense (CX) Financial Plan.
ANALYSIS:
Developments since the Committee’s June 12, 2002 Meeting on this Matter

Staff analysis proceeded along two tracks since the Committee took this ordinance up for Discussion on June 12, 2002.  First, staff worked to resolve questions regarding the role of the Special Master, the Court’s intent regarding that role, and the how the Council’s responsibilities intersected with those of the Court in reviewing the appropriation request.  Second, staff met with OPD and the Budget Office to examine OPD’s base budget and whether any of the requested funds could be absorbed within that budget.

The Council retained the services of attorneys from Perkins-Coie to assist staff in resolving some of these questions.  In the course of our analysis, on July 1, 2002, the Ridgway Defense Team filed a motion with the Court asking the Court to direct the King County Council to appropriate the funds recommended by the Special Master and appearing in this proposed ordinance.  The Court held a hearing on this motion on July 3, 2002.  The Council was not made party to this motion and did not appear before the Court at that time.  The hearing resulted in Judge Jones issuing an Order to Show Cause, asking that the Chair of the Council or her legal representative appear before the Court in a hearing on July 10.  The purpose of the hearing, as cited by the Judge, was to determine where the Council was in the process of acting on the proposed ordinance.

The attorneys from Perkins-Coie represented the Council before the Judge at the Order to Show Cause hearing on July 10.  At that hearing, the Council asked Judge Jones for clarification on two important questions that we had been attempting to resolve through our analysis:
(1) Was the Court adopting the administrative court order approved by the Special Master as the Court’s determination of the level of resources Constitutionally required for Mr. Ridgway’s defense?
(2) Had the Court made a determination that the no funds were available for the requested resources in OPD’s current appropriation?

In an oral order (the transcript of which appears as Attachment 3 to this staff report), the Court answered both of these questions affirmatively.  Specifically, with regard to the first question, the Judge’s oral order states:
This Court has documented the special master’s conclusions and has determined that additional resources in the amount set forth in the [administrative court order approved by the Special Master] are necessary to provide constitutionally required effective assistance of counsel to the defendant.


The Court had specifically appointed the special master to assist the Office of Public Defense for that particular purpose.  The Court relied upon that particular expertise of that particular individual to assist all parties in making the proper determinations, and the Court is going on record at this point adopting those determinations.

With regard to the second question, the Judge’s order states:
…funds currently appropriated to OPD are obligated for other purposes such that none of those funds needed to cover the services ordered by the special master can be paid from the existing OPD budget without a supplemental appropriation in the amount [$1,936,504] set for in the Order to Show Cause.

At this same hearing, the Council’s legal counsel, at direction of the Council Chair, indicated that, should the Court issue an affirmative ruling to both of these questions, the Council Chair would place the proposed ordinance on the Council agenda for July 22, 2002.  The Council’s attorneys also asked that the Judge make a determination that the Council had not “delayed” in acting on the ordinance, as was represented to the Court in the Defense Team’s motion.  The Judge declined to make this determination at the hearing but indicated that, on July 26,
…the Court will give the County Council the opportunity to demonstrate to this Court that they are actively and aggressively pursuing resolution of this matter in a timely and efficient manner....The Court will then make a determination if further action or orders by this Court are warranted at that point in time.
In the Judge’s opening remarks at the hearing, the Judge also laid out the legal basis under which the Court retains sole responsibility for determining the level of resources necessary for a defendant’s Constitutional right to effective assistance of counsel.  The Judge concluded:

The Court rules are abundantly clear that the ultimate determination of funding is also ultimately a determination to be made by this Court.

Resources Ordered by the Court

A list of the resources being ordered by the Court and appearing in this proposed ordinance appears as Attachment 4 to this staff report.  The Attachment also includes a list of the resources that the Council has previously approved and a preliminary estimate of what the Defense Team’s resources will cost in 2003.  For more detail on these resources and the Special Master’s rationale in ordering these resources, please refer to the June 12 staff report.

As mentioned in the June 12 staff report, the Special Master cited two significant factors that make this case unique in the history of the County and indeed in the history of criminal trials in the state.  These factors influenced the Special Master’s recommendations regarding the Ridgway Defense Team’s request for additional resources.  First, this case has been under investigation for over 20 years and in the process of that investigation has generated an enormous amount of discovery, including over a million documents.  Second, the Special Master indicated that the way in which this case is charged makes it unique.  The Special Master maintains that the aggravating circumstances included in the four charges currently brought against Mr. Ridgway depends on proof of a common pattern among the other forty-five alleged Green River killings as well.  This places a tremendous burden on the defense team to examine the currently uncharged forty-five cases for exculpatory evidence.

In sum, the Court has ordered $756,520 in additional staffing costs (including attorneys, investigators, clerks, and paralegals), $665,934 in technology costs related to the management of documents, $498,300 for expert services, and $15,750 for costs of the Special Master.  It is expected that while the staffing costs will continue into 2003, the Defense Team will need a significantly fewer resources for technology and expert services in 2003. 
Funding Sources
In transmitting Proposed Ordinance 2002-0076 (the first State v. Ridgway supplemental) in late February, the Executive identified $5,300,983 in revenues to support an equal amount of expenditures for the case as proposed by the Executive in the ordinance.  The funding sources included $2,350,000 that were reserved in the 4th Quarter 2001 CX financial plan, $1,374,962 in AFIS revenues that were approved for these purposes by the Council in December 2001, $500,000 in grant revenues obtained by the Sheriff’s Office, and $1,076,021 from the Executive Contingency.  In adopting that proposed ordinance on April 12, 2002, the Council reduced the appropriation authority to $4,127,036 and placed the remaining $1,173,947 in identified funding sources in reserve in the CX financial plan.

In the 1st Quarter 2002 CX financial plan, the Executive increased the State v. Ridgway reserve to $2,180,144.  Both the 4th Quarter 2001 and 1st Quarter 2002 reserves were made possible by unexpected increases in revenue collections and unanticipated increases in underexpenditures.  Should the Council approve the $1,936,504 in OPD expenditure requests in this proposed ordinance, $243,640 would remain in reserve in the CX financial plan for costs associated with the case.

The Fiscal Note and 1st Quarter CX Financial Plan appear as Attachments 6 and 7 of this staff report.

REASONABLENESS:  

Given the recent order issued by the Court, it would be a reasonable business decision to approve this ordinance as transmitted. 
INVITED:
· David deCourcy, Chief of Staff, King County Council

· Jim Brewer, Legal Counsel, King County Council

· James Williams, Attorney-at-Law, Perkins Coie

ATTACHMENTS:
1. Transcript of Judge Jones’s Oral Court Order 

2. Administrative Court Order Approved by the Special Master

3. Detail of Defense Resources
4. CX Financial Plan
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