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Budget and Fiscal Management Committee

STAFF REPORT

	Agenda Item:
	6
	Name:
	Amy Tsai,
Patrick Hamacher

	Proposed No.:
	2013-0025
	Date:
	March 13, 2013



SUBJECT:  

Proposed Ordinance 2013-0025 would approve the class action settlement agreement negotiated between King County and plaintiffs in Dolan v. King County.  This is the third hearing.

SUMMARY:

This staff report is the third briefing on Proposed Ordinance 2013-0025.  

In January 2006, a class action lawsuit was filed against King County, alleging that King County had a duty to enroll lawyers and staff of the non-profit corporations with whom King County had contracted for public defense services in the Public Employees' Retirement System (PERS).  The Washington Supreme Court ruled in January 2012 that the non-profits were “arms and agencies” of King County, making their employees King County employees for purposes of PERS enrollment.  

With the matter of relief for the lawsuit still outstanding, the parties negotiated a proposed settlement agreement.  The settlement requires Council approval.  If the Council approves the settlement, judicial approval would be the next step.  If the court approves the settlement and it becomes effective, the lawsuit would be dismissed.

Executive session will likely be required to respond to Councilmember questions.

BACKGROUND:

On Feb. 5, the Budget and Fiscal Management Committee was briefed by staff on the case timeline for Dolan and the contents of the settlement agreement.  The staff reports from the Feb. 5 and Feb. 20 briefings are attached as Attachment 4 and 5 for reference.  This background section summarizes some of the main points raised in the previous staff report.  New analysis is contained in the analysis section.



Case History

King County has historically contracted with private, non-profit entities for the provision of public defense services.  As employees of independent contractors, the public defense attorneys and staff have not received County benefits, nor have they been enrolled for participation in PERS. 

In January 2006, a class action lawsuit was brought in Pierce County Superior Court against King County, alleging that the County exerted so much control over the defender agencies that their staff effectively were county employees who should be eligible for the Public Employees' Retirement System (PERS).  In January 2012, Supreme Court ruled that the non-profits had become “arms and agencies” of King County, making the employees of those non-profits employees of King County for purposes of PERS enrollment.  

After the Supreme Court remanded the case, the parties engaged in extensive settlement negotiations.  The parties reached agreement on a proposed settlement in December 2012.  The settlement is subject to Council approval.  If the Council approves the settlement, it will then be submitted to the trial court judge in Pierce County (Judge John Hickman) who issued the original decision for judicial approval as required by court rules.  

Proposed Settlement Terms

The settlement agreement is attached to the proposed ordinance and was discussed in greater detail on Feb. 5.  An overview is as follows:
  
· The County would pay $31 million in retroactive PERS contributions, both the employer and employee portion, not including interest.
· The class would waive claims for other benefits (vacation, medical, etc.) for that time period.  
· Plaintiffs’ counsel would seek attorney fees of $12 million, to be paid out of the “common fund” created by the settlement, with class members repaying the amount through deductions from their future retirement benefit payments.  
· Public defense employees would become county employees with full benefits for their positions on July 1, 2013, the day after current contracts with the non-profits expire.  
· How King County does the employee recognition and structures public defense delivery in the future is up to King County and is not part of the settlement.  

Proposed Settlement Timelines

The settlement process was discussed on Feb. 5 and in greater detail on Feb. 20.  The steps include the following:
· Council approval
· Preliminary judicial approval
· Notice of settlement
· Opportunity to object
· Attorney responses to objections
· Final settlement hearing
· Judge decision on objections, whether to approve the settlement, and attorney fees
· 30-day opportunity to appeal
· Settlement becomes effective if no appeal

At the second hearing of PO 2013-0025 in this committee on February 20, staff summarized the timelines for this process.  If the Council approves the settlement, it would take roughly three months to get to a final settlement hearing. With the 30-day opportunity to appeal, it is estimated that the earliest the settlement could become effective is roughly four months from Council approval.  

As noted in previous staff reports, there is some time sensitivity to the Council's decision on whether to adopt the settlement agreement, because the process will take time and the next step is contingent on Council approval.  If the Council wishes to approve the settlement, it would be ideal to receive a final approval order by the judge prior to July 1, which is the date in the proposed settlement when the county would recognize the members of the class who are then working at the public defense agencies as county employees with full benefits.  

AG Letter

In January, 2013, the Washington State Attorney General (AG), on behalf of DRS, sent the parties a letter identifying concerns about the settlement terms (see letter, Attachment 6).  The concerns stated by the AG include:

· The lack of interest on the retroactive PERS contributions.
· The mechanism by which plaintiffs’ counsel’s attorney fees would be paid and whether that payment gives rise to tax qualification issues for the PERS program or potential increased employer contributions statewide.  
· The administrative burden on DRS of collecting the reimbursement of the attorney fees from future retirement benefit payments and the risk that DRS may not receive full repayment.  

ANALYSIS

Executive Sessions were held on Feb. 5 and Feb. 20.  The county's attorneys are available to provide additional information in Executive Session today.  The following is a summary of the financial analysis that has been presented to date.

Costs 

The main cost to the county of the proposed settlement agreement is roughly $31 million in retroactive PERS contributions, which covers employer and employee contributions for the class period of 1978 to 2012, not including interest.  The Washington State Supreme Court has already ruled that class members are entitled to be enrolled in PERS.  The settlement agreement proposes a time period during which the class members will receive PERS service credit and how much the county will pay in retroactive contributions to establish that service credit.  Both the time period for which contributions were required and the amount to be paid were contested issues.  The settlement terms on those issues were compromises negotiated as part of the overall settlement and do not constitute admissions by King County.  
  
Benefits

Main benefits to the county from the proposed settlement agreement include the following:

· There would be certainty and resolution of the County’s exposure regarding liability and attorney fees owed to Class Counsel, and an end to litigation costs and resource consumption responding to the litigation. 
· Release of all past class member claims for non-PERS county employee benefits for the class period of 1978 to 2012.
· An agreed-upon $12M in Plaintiffs' attorney fees paid out of the settlement common fund and not increasing the amount to be paid by the county.
· No interest on the back pension payments.

Under the terms of the settlement as proposed, the available financial data suggest that the costs to the county are reasonable when compared to the benefits received. 

If the Council approves the settlement, it will only become effective if it receives a final judicial approval order and any appeals from that order affirm the decision to approve the settlement.  If the Settlement Agreement does not receive that approval, the Settlement Agreement will terminate and the parties could attempt to negotiate different settlement terms or return to litigation.  The financial variables would change.  However, the county could not get to that crossroad until the Council takes the first step of approving the current settlement proposal.  Therefore, this staff report does not go beyond an analysis of the issue directly before the committee.

REASONABLENESS:

On balance, the proposed settlement terms appear financially reasonable on their face when weighed against the benefits.  Approval of the settlement agreement would constitute a reasonable and prudent business decision.

INVITED:
· Dwight Dively, Director, Office of Performance, Strategy and Budget (PSB)
· Tim Filer, Attorney, Foster Pepper PLLC (outside counsel on Dolan litigation)
· Sheryl Willert, Attorney, Williams, Kastner and Gibbs (Special Deputy Prosecuting Attorney for public defense legal advice)
· Kevin Wright, Senior Deputy Prosecuting Attorney, King County

ATTACHMENTS:
1. Proposed Ordinance 2013-0025 and attached settlement agreement
2. Transmittal Letter, dated Jan. 8, 2013
3. Fiscal Note
4. 2013-0025 Staff report from Feb. 5, 2013
5. 2013-0025 Staff report from Feb. 20, 2013
6. Letter from Attorney General, dated Jan. 7, 2013
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