





Method�
Description / Legal Basis�
Procedure�
Pros/Cons�
Illustrative Example�
�
Design-Bid-Build


 (traditional method)





�
A sequential form of public works contracting that separates the design phase of a project from construction and awards the construction contract in lump sum to the lowest responsive bidder.  Involves three major parties: government entity, design firm, construction firm.








 “At the heart of DBB is the requirement for open, competitive bidding and subsequent award to the lowest responsible bidder.  The primary purpose of the 


Competitive bidding requirement is to prevent fraud, collusion, and favoritism by public officials and to obtain the best work at the most reasonable price.  The  open competitive process satisfies this by making the selection process transparent to the public.”





Gostovich v. The City of West Richland, 75 Wn.2d 583 587 (1969)


�
Contracting and project implementation proceed as follows:


Government entity contracts with A&E firm to design facility.


A&E firm prepares plans and specifications for the facility.


Construction of project is put out to public bid.  Lowest bid selected.


Construction firm builds facility.�
Pro:


Distinct separation of the design and construction phases increases agency input into the design of the facility.


Agencies know exactly what they are purchasing before the project goes out for construction bids.





Con:


Separating the design from the construction phase lengthens the project schedule and does not automatically create collaboration between design and construction experts during design phase.


Construction firm with low bid may not be the most qualified to construct facility.


Low bid process can increase risk of claims.


Separate contracts may increase the potential for adversarial relationships between owner, designer, and constructor.


If construction bids are significantly over budget, the project must be redesigned and the bidding process repeated.


�
Committee Staff will review briefly�
�
Design-Build





�
Melds design and construction activities into a single contract.�
Contracting and project implementation proceed as follows:


The government agency contracts with a planning firm to establish the program and outline specifications for the facility.


The government agency then contracts with a single firm to both design and construct the facility.  (design-build firms are typically partnerships between A&E and construction firms – most often the construction firm holds the contract with the public agency and the designer acts as a consultant to the construction firm)  Selection of the firm is based on a weighted scoring of statutorily required evaluation factors, including firms’ qualifications and experience, proposals, and bid prices.


The design-build firm both designs and constructs the facility based on the needs identified by the agency.


�
Pro:


Collaboration between “designer” and “constructor” is intrinsic to the design-build method.


Agencies can purchase a facility in a single package at a set price, with a single locus of responsibility (liability).


Change orders and claims may be significantly reduced.


Competition among design-bid firms fosters creative design concepts.


Design and construction can take place simultaneously, shortening project schedules and reducing inflationary costs.





Con:


Agencies have less opportunity to determine design details after a contract is signed, and so must be precise when formulating their initial specifications for the facility  (they get what they ask for)


Selection of firms on factors other than price is subjective, and requires experienced agency staff.


Design-Build firms may expend large sums of money competing for projects, even if they are not awarded a contract.�
Rodney Eng


Director of Contracts


City of Seattle





�
�
Design-Build-Operate


�
Melds design and construction activities into a single contract.





* NOTE:  Design-Build-Operate is similar to the design-build method, except that the contracting firm is responsible for operating the facility once construction is complete.�
Contracting and project implementation proceed as follows:


The government agency contracts with a planning firm to establish the program and outline specifications for the facility.


The government agency then contracts with a single firm to both design and construct the facility.  (design-build firms are typically partnerships between A&E and construction firms)  Selection of the firm is based on a weighted scoring of statutorily required evaluation factors, including firms’ qualifications and experience, proposals, and bid prices.


The design-build firm both designs and constructs the facility based on the needs identified by the agency.


Once construction is complete, the contracting firm is then responsible for operating the facility.  


�
Substantially similar to Design-Build.


Operational requirements must be thoroughly considered.





�
Rodney Eng


Director of Contracts


City of Seattle





Tolt Treatment Facility





Cedar Treatment Facility


�
�
General Contractor-


 Construction Mgr.


 (GC/CM)


�
Introduces a project management firm which bears significant responsibility and risk in the project - the GC/CM firm - into the contracting process.  �
Contracting and project implementation proceed as follows:


The government agency contracts with an A&E firm to design the facility.  As with design-bid-build, selection of the A&E is based solely on the qualifications and experience of the firm, and the contract price is negotiated.


The agency also contracts with a GC/CM firm to manage the construction of the facility, act as the general contractor, and guarantee that the facility will be built within budget.  Initial selection of GC/CM finalists is based on the qualifications and experience of the firm.  Final selection is based on bid price of GC/CM fees.


The A&E prepares plans and specifications for the facility in collaboration with the agency and GC/CM.  The GC/CM assists in the design of the facility, particularly in the areas of material selection, construction methods, value engineering and constructability.


The GC/CM subcontracts with construction firms, using multiple bid packages, to construct the facility.  Subcontractor selection by the GC/CM is based solely on bid price  (lowest responsive bid).


Subcontractors construct the facility.  The GC/CM manages and coordinates construction activity.


�
Pro:


GC-CM involvement in design can foster innovative design concepts and construction approaches to the project.


A team approach between the agency, designer, and GC-CM is created during both design and construction.


The collaborative approach and guaranteed construction cost reduces risks to the government agency.  Design and construction can take place simultaneously.


Competitive bidding among sub-contractors of construction work increases the openness and fairness of the subcontracting process.





Con:


The selection and contracting processes are complex and difficult to administer especially for first-time users.


The negotiation of a guaranteed construction cost requires knowledgeable and experienced staff.


Smaller, less experienced firms perceive themselves to be at a competitive disadvantage when competing with larger firms on GC-CM contracts because of the complexity of the process.





�
Ron English


Seattle Schools





Dan Absher


Absher Construction


�
�
Lease / Purchase


�
The facility to be financed is deeded to a trustee.


The governmental entity executes a lease-purchase agreement with the trustee.  Under this lease-purchase agreement, the governmental entity agrees to a long-term lease of the facility with an option to purchase the facility, usually for a nominal amount, at the conclusion of the lease.


The governmental entity’s lease obligations are used to secure debt obligations, such as certificates of participation or lease revenue bonds, the proceeds of which are used to pay for the construction of the facility.


The financing mechanism has been used by local governments throughout the U.S. for various types of facilities.  Nearby examples include the financing of the City Hall for the City of Federal Way and the Department of Ecology headquarters facility in Lacey.





Under Washington law, cities and counties are authorized to enter into long-term leases for facilities.


�
Local government identifies a new facility to be developed or an existing facility that it wishes to use.


In the case of a new facility, the local government determines how the facility would be developed, (i.e. design-bid-build, design-build, etc.) and would execute necessary agreements for the selected contracting mechanism.


A lease-purchase agreement and trust agreement would be developed which would establish the terms of the lease-purchase between the trustee and the local government and which would also authorize the terms of debt obligations issued to fund construction.


�
Pros:


Lease-Purchase financing is an established and widely used method for acquiring facilities.


The legal authority to undertake such financing is clear and non-controversial.


Lease-Purchase financing is consistent with various types of facility development, i.e. acquiring existing facilities or developing new facilities through design-build or design-bid-build methods.





Cons:


The financing rate for certificates of participation or lease-revenue bonds is slightly higher than that for general obligation bonds (0.10 or 0.25% on the interest rate).


Under Washington law, a local government’s long-term lease obligation is treated as long-term debt and counts against its debt capacity.


�
�
�
Build to Suit / Lease to Own


�
Private sector development team conducts site selection (with County review and approval), site analysis programming, design, permitting, and construction for a building to suit County’s stated facility requirements.


County signs long-term lease with option to purchase at end of lease period.


�
Local government identifies need for new facility (may or may not include proposed location) and publishes RFPs (Request for Proposals) in local press.


Development teams respond with proposals which typically include site, square footage area of building, schedule, budget, and financing options.


Local government reviews and selects a team’s proposal.  Contract for design and construction is negotiated; long-term lease, with option for purchase, is part of the negotiations.


�
Pros:


County benefits from the quicker delivery of completed building project (often estimated at least a year’s shorter schedule in private sector work)


County avoids exposure to construction risk.


Developer can offer potentially lower design and construction cost.


If option to acquire is exercised at end of lease, substantial equity of the facility will be the County’s.


Favorable tax-exempt interest rates (associated with purchase or with long-term leasing and option to acquire).


Cons:


Requires timely County response to meet scheduling requirements of private sector development team.


�
�
�
Lease / Lease-Back


�
The facility to be financed is already owned by the government, and the portion to be leased and then leased back is unencumbered by tax-exempt debt.  


The governmental entity executes a long-term (35-40 years) lease-leaseback agreement with an investor who has substantial income tax liability.  Simultaneously, it enters into a sublease agreement with the investor that grants back all the rights of operation to the government for a shorter period.  The lease is written to guarantee no impact on the normal operation and maintenance o f the facility.


At some point during the sublease period, probably at 18 to 22 years, the government would have a fixed-price purchase option to buy out the investor’s leasehold interest in the facility.  Exercise of the buyout option would terminate the lease.


The transaction is designed to take advantage of the income tax benefits to the investor over the period of the lease; i.e. creating a tax deduction for the investor that cannot be taken advantage of by a tax-exempt government.  The transaction is structured so that the government gets an upfront payment, representing the present value of its share of the tax benefit.


The investor borrows money to conduct the transaction from a lender, who would require strong guarantees of being repaid.  The guarantee would involve requiring a deposit into an affiliate of the lender (e.g. a highly rated bank), which would commit to make all of the government’s lease payments to the investor under the terms of the sublease.  This affiliate is also called the “payment undertaker”.  Assuming the government wants to exercise its buyout option prior to the end of the sublease, the funds still held by the payment undertaker would provide the funding for the buyout price.





Under Washington law, cities and counties are authorized to enter into long-term leases for facilities.  The authority to make a deposit with the payment undertaker for this purpose is unclear.�
1.  The local government identifies a facility to be used for the financing and ascertains its legal status with respect to ownership, tax-exempt debt, and grants.





2.  The government hires a lease arranger to market the lease and assist in negotiations on lease terms, the payment undertaking agreement, and the Letter of Credit.  The government also hires an appraiser to provide a valuation of the facility.





3.  The lease arranger markets the lease transaction to interested investors and the government chooses the one that provides the highest return with the most favorable terms.  Both parties agree on an acceptable payment undertaker, and the lease contracts, payment undertaking agreement, repurchase agreement are executed.�
Pros:


Lease-leaseback financing is a mechanism that has been used extensively in the private sector and has recently gained acceptance in the public sector.  It can produce a substantial present value benefit.





Cons:


Use of this financing mechanism imposes a limitation on the government’s ability to use tax-exempt debt to finance further improvements to the facility.


Under current Washington law, it may be necessary to create a public development authority (PDA) solely for purposes of the transaction.  This serves several purposes:  clearer legal authority to convey the property interest, clearer authority for entering into the payment undertaking agreement, and greater protection for the investor in the event of a bankruptcy by the county.


There is a risk to the county in the event of bankruptcy of the payment undertaker, and there are other risks involved in the transaction.  Mitigating all of the risks makes this a complicated transaction.�
�
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