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REVISED STAFF REPORT
As reported out of the Budget and Fiscal Management Committee

Proposed Ordinance 2006-0161 passed out of committee with a “Do Pass” recommendation.  The ordinance was not revised in committee.  Approval of the agreement will trigger the release of $2 million in REET funds previously authorized by the council to support the construction of the proposed $13 million community center.  
SUBJECT:
This ordinance, if approved, would authorize the Executive to enter into a thirty year agreement with the Technology Access Foundation (TAF) for the purpose of constructing and operating a community center in Lakewood Park.  
SUMMARY:

The agreement between the county and TAF would provide a portion of county owned park in the unincorporated North Highline area to be developed as a community center and expanded parking lot.  The envisioned $13 million center is proposed to provide youth and family programs and would also house TAF programs and administration space.  The building is projected to be a three story “green building” structure of approximately 20,000 square feet in Lakewood Park.  TAF will build, operate and maintain the center and will pay a nominal rent of $1 per year to the county.  At the end of thirty years, the building would revert to county ownership.  
Previously authorized county funds for the project may not be expended until the agreement has been approved.  The agreement provides a disbursement plan for $2 million in county REET (Real Estate Excise Tax) funds based upon TAF meeting certain milestones and conditions.  Per the agreement, should TAF be unable to secure the necessary capital funding within two years, the county may terminate the agreement and any unspent county funds will be returned by TAF.  
BACKGROUND:
Lakewood Park is a 29.5 acre park, acquired by the county from the federal government in 1956 and is located in the North Highline community, one of the 10 large urban unincorporated areas targeted for annexation to a city under the county’s Annexation Initiative.  

TAF is a private, non-profit organization that has worked in southeast Seattle since 1996 to provide K-12 youth with training and education in computer technology.  
According to the TAF website, traditional community centers have been places where citizens were given the opportunity to work together through group activities and sports.  TAF envisions a new “21st Century Community Learning Center” that will redefine the new community center as one that will provide families and students with classes and activities that will supply the skills needed to exist in a digital world.  This is the first construction project for TAF.  They are working with Miller/Hull Partnership, a local architecture firm, to design the building.  
Lakewood Park is located in White Center and has historically been an under-utilized park.  Public meetings have occurred with area residents and the new center is perceived as one that will positively impact the area.  
The council previously adopted Ordinance 15311 in October 2005 which approved $2 million in REET funds towards the construction of a community center within Lakewood Park.  The legislation states via proviso that none of the funds may be expended or encumbered for the project until the council approves an agreement between the county and the TAF relating to the construction, ownership, use and operation of the new facility.  Proposed Ordinance 2006-0161 would approve such an agreement.  
County Policy Themes:

The Lakewood Park Community Center proposal is consistent with other key county policies.  

1. White Center Enhancement Initiative

The White Center Community Enhancement Initiative was endorsed by Motion 12210 on October 17, 2005.  The White Center Community Enhancement Initiative includes a host of projects the county, either by itself or in partnership with other public or private entities, has approved to recreate the White Center community as a desirable place for homes and employment.  The initiative calls for $15 million of new investment that would build on the county’s actions to date in the community.  The initiative projects include:
· The Greenbridge Hope VI housing project;

· Lakewood Park Community Center for the new millennium;  (bold added for emphasis)
· Infrastructure improvements to reduce flooding; 

· New sidewalks in the Central Business District;

· Zoning changes to encourage redevelopment; and 

· Parks and open space enhancements.  

2. Parks Business Transition Plan
The TAF project is an example of the recent transformation of the county parks system operations.  Since 2002, the Parks Division has been operating under a strategic plan that has restructured the way it does business.  The impetus for the transformation was the County’s Current Expense (CX) fund “structural gap.”  The structural gap is basically the failure of revenue growth for the CX fund to keep pace with increases in the cost of operations.
The Business Transition Plan, adopted by Ordinance 14509, includes a number of statements of fact and findings, including recommendations calling for the county to:  
· Limit its future role with respect to active recreation facilities to that of facilitating acquisition and development through convening potential partners and providing capital funding when appropriate rather than assuming ongoing operation and maintenance obligations of old or new facilities.  (underline added)
· Refocus its parks and recreation mission to provide for regional trails, regional passive parks, regional resource and ecological lands, and regional active recreation facilities and rural parks, as well as local parks in the unincorporated area within the urban growth boundary until those areas are annexed to cities. 

· Transfer or mothball all local facilities within cities and to work to transfer local facilities in potential annexation areas to cities.
· Change the way the parks and recreation division carries out its mission by aggressively implementing a broad variety of new entrepreneurial strategies that will help raise revenues to support park operations.  
It appears that the contribution to TAF for the development of the community center fits with the provision of “convening potential partners and providing capital funding when appropriate rather than assuming ongoing operation and maintenance obligations of old or new facilities.”  Further, the project would enhance recreational and educational opportunities in unincorporated King County without incurring additional costs to the CX Fund.  

3. Annexation Initiative
The county’s Annexation Initiative calls for the accelerated annexation of the 10 largest remaining urban unincorporated areas, or PAAs (Potential Annexation Areas).  As discussed above, Lakewood Park is located in the unincorporated community of North Highline.  Under state law, park properties do not automatically transfer to a city upon annexation.  Per the Executive, this agreement with TAF for constructing a community center would enhance the park and make it more attractive to a city considering annexation of the PAA.  (Note:  Potential annexation impacts of the agreement are discussed in the next section under “Transfer of Park to another Jurisdiction”.)
TAF AGREEMENT:

The Executive has been negotiating the final agreement with TAF related to the construction, ownership, operation and use of the proposed facility since 2005.  Proposed Ordinance 2006-0161, if approved, will authorize the Executive to execute the final thirty year agreement with TAF.  Approval of the agreement will also trigger disbursement of county approved REET 1 and REET 2 funds that are designated as the county’s contribution to the capital construction costs.  
The agreement is based upon the underlying assumption that the construction of the structure by a non-profit organization in a county owned park is an appropriate parks and recreation use.  In addition, it is also presumed that the building is considered a park “improvement” to qualify for the use of REET 2 funding toward the county’s capital investment in the project.  
The preamble for the proposed ordinance cites King County Code (KCC) 4.56.150.E as the basis for the county to enter into the agreement with a non-profit organization “to make improvement to the county property or to provide services that will benefit the public”.  In a broad sense, this code reference would support the underlying assumptions and has been supported by the Prosecuting Attorney’s Office (PAO).  The PAO has also referenced RCW 36.89, which authorizes the construction, improvement and use of recreational and community facilities for educational purposes within parks; and K.C.C. 7.12.020, which authorizes the use of county parks facilities for the provision of community services by third parties.  The facility will provide multi-purpose rooms for public services and meetings and will be open to the public daily.  

The REET 2 funding was established in conjunction with the Growth Management Act (GMA). Codified in RCW 82.46.035, the REET 2 statute states that the money may be spent on “capital projects” and for the “planning, construction, reconstruction, repair, rehabilitation or improvement” of parks.  K.C.C. 4.32.012 further states that the funding may be used in parks “located in or providing a benefit and open to residents of the unincorporated area of King County”.  Consequently, the TAF building proposal appears to meet REET 2 usage as both a capital project and as an improvement to the park.  [The PAO further reminds that the GMA supports the concentration of populations in specified urban areas to protect rural and undeveloped areas.  REET 2 funding promotes that purpose by providing funds for capital projects to better serve growing urban populations.]  
The proposed agreement contains specific terms and conditions between TAF and the county.  The following are highlights of the agreement, which comply with King County Code (KCC) requirements:  
· Audit and Inspection:  The county will have audit and inspection rights to insure that public money is properly spent and that the project is progressing as planned.  TAF must account for all county funds expended.  
· Community Center and Parking Lot Construction:  TAF will construct a 20,000 square foot community center and a 10,000 square foot parking lot on a portion of Lakewood Park for the purposes of providing youth and family enrichment programs and housing TAF programs and administrative offices.  The county will have the right to approve the final building and site plans through Parks and Facilities Management review. The Department of Development and Environmental Services (DDES) will permit the construction and occupancy of the facility through its usual processes.
· Community Center Uses:  75% of the building will be dedicated to programming and 25% will be set aside for TAF administrative offices.  The building will include flexible learning spaces and a multi-purpose room with kitchen.  Any charges for building use must cover only the cost to open and maintain the facility – charges will not be made for profit.  The building will be available for use by the county and the public, with usage coordinated and reserved through the TAF offices.  
· Community Involvement:  Community groups will be invited to attend planning and construction meetings regarding the planning improvements.  A number of community outreach meetings have already been held in the area.  In addition, TAF will offer community areas that will be available to the county and other social service agencies and non-profits when not in use by TAF.  
· Construction Loan Prohibited:  TAF will be required to raise 100 percent of the funds required for construction costs.  

· Fair Market Exemption/Rent:  Ordinarily KCC 4.56 requires that county property be leased to third parties for fair market value rent, based on an appraisal and following negotiation, or competitive bidding after notice to the public.  However, KCC4.56.150.E provides a limited exception, providing the county the ability to enter into agreement for the use of county property with a non-profit organization.  Per the PAO, because TAF is a non-profit, tax-exempt Washington corporation they meet the conditions to be exempt from the requirements of fair market value, appraisal and notice.  TAF will pay a nominal rent of $1.00 per year.  Should certain conditions change, the county could increase TAF’s rent to fair market value for the remainder of the term.  
· Funding:  Total cost of the project is estimated at between $6 million and $13 million.  (The county has appropriated $2 million of REET proceeds towards construction of the building and related improvements.)  Distribution of county funds will be contingent on TAF raising the balance of the money required for construction costs and meeting certain milestones during the construction process.  
· Insurance:  The county Risk Management Office has reviewed and approved the terms regarding TAF insurance for construction and improvements.  

· Maintenance:  A maintenance agreement will be negotiated between TAF and the county.  TAF will most likely be responsible for the building and immediate perimeter and the county would remain responsible for the rest of Lakewood Park and the improved parking lot.  Exact areas of responsibility will not be determined until the final building footprint and design are finalized.  
· Duration of the Agreement:  The agreement between TAF and the county would be for 30 years, after which the facility would transfer to county ownership.  If TAF unilaterally terminated the agreement prior to expiration of the agreement, the center would revert to county ownership and TAF would be obligated to move out of the building.  If TAF chose to stay, then the county would be free to charge market rent under a new lease.  Should the county unilaterally terminate, the county would be required to pay TAF reasonable compensation for the capital improvements to the site, with due regard to funds invested by TAF, TAF debts remaining, and the fair market value of the center.  
· Transfer of Park to another Jurisdiction:  Because the park and the new proposed building reside in the unincorporated community of North Highline and are located in a PAA (potential annexation area), the agreement provides for the transfer of the property should the area be annexed during the term of the agreement.  Per the county’s annexation policy which is consistent with the parks business plan, the county has sought to divest itself of parks and recreation facilities.  Generally, annexation agreements allow for any real property or building improvement within a PAA to be transferred.  
However, should a jurisdiction choose not to accept the park or the building in an annexation agreement, the county could choose to retain either the Lakewood Park and/or the community center in order to honor the agreement with TAF.  Depending upon the conditions of an annexation agreement, the county would possibly need to subdivide the property, allowing the county to retain ownership of the building parcel.  
FUNDING:

The council approved the $2 million in expenditure authority in advance of the final agreement to assist TAF with fund raising efforts for the balance of the project cost.  The TAF would be responsible for constructing and operating the facility.  Ordinance 15311 included a proviso that none of the funds may be expended or encumbered for the project until the council approves an agreement between the county and the TAF relating to the construction, ownership, use and operation of the new facility.  The county portion of funding for the project represents less than one-third of an estimated $6 to $13 million cost for the project.  
Real Estate Excise Taxes (REET) revenues are approved to support the project expenditure, with $1.15 million from REET 1 and $850,000 in REET 2 funds.  (As a reminder, REET 1 funds may be used for capital needs in the unincorporated areas of the county and REET 2 funds are limited to repairs, construction and improvement of parks located in or providing a benefit to residents of the unincorporated area.)  The county collects REET 1 and 2 in unincorporated King County at the maximum rate of ¼% on the sales price of real estate for each.  The taxes as they are collected are placed in the REET 1 fund and the REET 2 fund.  When expenditures are made, typically the dollars are transferred from the REET funds to debt service or capital project funds.  
Per the agreement, $2 million in county funding may be used only for costs incurred to plan, design and construct the Center.  The county will release the funding to TAF contingent upon TAF fund raising efforts and the ability to meet certain milestones and conditions.  TAF must account for and return all unspent county funds if TAF cannot secure the necessary funding to complete the project.  Both Parks and FMD will review project progress prior to release of the funds.  
Per the Executive, FMD will be acting as the fiscal agent for parks and manages parks' capital projects.  FMD review of proposed field or change orders to capital projects on parks property is consistent with the usual and ordinary course of business on such improvements.  Primarily, though, FMD will perform plan review and high level oversight at various milestones; the day to day project management will be done by TAF, Miller/Hull (architect), and ultimately a general contractor.  
The following bullets and table show the milestones for the release of county REET funds for the capital development costs:
· $100,000 payment will be made when TAF has developed a fundraising plan and the use agreement has been negotiated, and insurance requirements are met.  Estimated timeline = April 2006
· A $400,000.00 payment will be made when TAF provides the county with drawings and other plans demonstrating ninety percent (90%) completion of design and engineering for the improvements.  In addition, TAF must have $2 million raised and on hand for the project.  
· A $500,000.00 payment will be made when ground is broken on the project (following completion of design and engineering, and issuance of all required permits).
· A $500,000.00 payment will be made upon “substantial completion” of the improvements, as defined in the County's agreement section 00700 of general terms and conditions for construction contracts.  
· A $500,000.00 payment will be made upon TAF's final written acceptance of the improvements. 
The following table (copied from the Agreement - Attachment C) is a summary of the disbursement of county capital grant funds and the milestones for release of the funds.  
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SCHEDULE FOR IMPLEMENTATION:
As noted above, the schedule is highly dependent upon TAF’s ability to raise funds for the project.  However, the current schedule anticipates that ground breaking for the construction will be in March 2007, with the building ready for occupancy during the first quarter of 2008.  The TAF website indicates the following schedule:
· January, 2006
Predesign

· May, 2006
Schematic Design

· August, 2006
Design Development

· December, 2006
Construction Documents

· March, 2007
Building Permits and Final Costing/Award

· March – December, 2007
Construction

· First Quarter, 2008
Occupancy
LEGAL REVIEW:

The Prosecuting Attorney’s Office has been involved in the preparation and review of the thirty year agreement.  The council’s legal counsel has also been included in review.  The agreement insures that TAF will comply with KCC and RCW (Revised Code of Washington) requirements regarding:  

1. nondiscrimination in employment and fair labor practices,

2. public works laws, regulations and ordinances, and
3. prevailing wages, retainage, bonding, licensing, and competitive bidding.
In addition, TAF will release and indemnify the county for contractor claims, property damage, and bodily injury and death.  The Risk Management Office has reviewed and approved all agreement terms regarding insurance for use, operation, maintenance, and repair of the improvement.  Further, because the building and park reside in the unincorporated community of North Highline and are in a PAA, the agreement provides for the transfer of the property should the area be annexed during the duration of the agreement.  
REASONABLENESS:

The agreement between TAF and the county would appear to support previous county policies and has undergone significant review by the PAO.  It should be noted that Proposed Ordinance 2006-0161 authorizes the Executive to execute the agreement “substantially in the form attached.”  This provision allows the parties to make minor corrections and adjustments to the agreement text after legislative approval.  If a material change in the scope, scale or purpose of the agreement occurred, an amendment or a revised agreement would need to be transmitted for consideration and approval by the council.  

The council adopted Ordinance 15311 which approved $2 million in expenditure authority for this initiative.  Via proviso, the money may not be expended until approval of the agreement.  The policy choice for prior approval of funding was made to support the concept and to assist TAF with fund raising efforts for the balance of the project cost.  Proposed Ordinance 2006-0161 would allow the Executive to execute a thirty year agreement and would release the approved funding at project milestones.  
INVITED

· Kevin Brown, Director, Parks Division
· Andrew Marcuse, Civil Deputy, Prosecuting Attorney’s Office

· Bob Cowan, Director, Office of Management and Budget

· Sarah Jepson, Regional Governance Specialist, Office of Management and Budget
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