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Metropolitan King County Council
Mobility and Environment Committee

REVISED STAFF REPORT
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	6
	Name:
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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2019-0172.2 authorizing execution of an agreement between King County and Sound Transit for operations and maintenance of the Link Light Rail system, passed out of committee on June 6, 2019, with a “Do Pass” recommendation. The Ordinance was amended in committee with Amendment 1 to make non-substantive changes to the agreement and Exhibit A definitions to update and clarify the agreement.




SUBJECT

An ordinance authorizing execution of an agreement between King County and the Central Puget Sound Regional Transit Authority, or Sound Transit, for operations and maintenance of the Link Light Rail system.

SUMMARY

This proposed ordinance would authorize an updated agreement for King County to operate and maintain Sound Transit’s Link Light Rail system. King County and Sound Transit first entered into an agreement for operating and maintaining the Light Rail system in 2003. That agreement was updated administratively and extended multiple times, and is set to expire on July 17, 2019.

The proposed agreement would be for a base term of 4.5 years with the option of three two-year extensions, and for a projected cost of approximately $93 million in the 2019-2020 biennium. The proposed agreement maintains the vast majority of the terms from the original agreement, with modifications to include cost containment measures, provide additional cost information, reduce overhead charges, seek input from Sound Transit on some human resources matters, update insurance provisions, and update language and terms to reflect current conditions.

BACKGROUND 

Sound Transit is the Central Puget Sound Regional Transit Authority, which plans, builds and operates[footnoteRef:1] express buses, Light Rail, and commuter train services for the central Puget Sound Region. [1:  Through contract with service providers.] 

 
In 2003, King County and Sound Transit entered into an intergovernmental agreement for Metro Transit to operate and maintain Sound Transit’s Link Light Rail system. The agreement was updated administratively in 2009, and extended to a term expiring on July 17, 2019. 

The Light Rail Operations and Maintenance Agreement covers operation of the entire now 20-mile Light Rail system[footnoteRef:2]. The agreement seeks to identify all activities needed to run Link Light Rail and to create an administrative structure to carry them out, communicate information about them, pay for them, and make changes as needed. Start-up work, service planning, operations, maintenance, safety, security, paratransit, performance, compensation, risk, and termination are among the matters addressed in the Agreement.  [2:  The original agreement covered the 13.9 mile initial segment, and subsequent updates included extensions in the Light Rail system.  This agreement provides for County support and operation of the extensions that will open during the term of the agreement, including extensions to Northgate, the Eastside, and Federal Way.] 


A summary of the key terms in the agreement is as follows. Sound Transit is responsible for policy decisions on a broad range of Link-related matters, including the budget, service schedule, image, configuration management, and media relations.   Sound Transit pays directly for certain items including maintenance materials and supplies, power to run the Light Rail vehicles, fare enforcement, insurance, and ticket vending machine maintenance and operation.

Metro Transit established a separate Rail Section to operate and maintain Link Light Rail vehicles, tracks, and facilities.  The Rail Section reports to Metro Transit’s General Manager but implements policies set by Sound Transit.  Labor agreements covering Rail Section employees are negotiated by Metro Transit.

The County also provides services relating to safety, human resources, customer services, contracting support, finance-budget-payroll, environmental compliance, training, and security.    

The County must meet prescribed performance standards and must provide monthly performance reports to Sound Transit. 

The Link Operations Plan is used to identify a baseline cost to provide the level of service identified in the agreement, including labor and non-labor costs attributed directly to Link and labor and non-labor costs shared with other County operations. Sound Transit and the County meet annually to review and adjust the Baseline Cost. The Baseline Cost is called a “not to exceed” cost:  Once it is set, the County may not exceed it without written permission from Sound Transit.  However, the County shall not be required to subsidize Sound Transit for the performance of Baseline Cost work.

Either the County or Sound Transit can terminate the agreement for convenience with 12 months prior notification.  Alternatively, if one party fails to carry out its obligations under this Agreement, the other party can provide written notice declaring this failure an Event of Default, after exhausting the dispute resolution process.

Amendments and revisions to the exhibits of the agreement can be made in writing by mutual agreement of the Sound Transit Director of Link Light Rail and the General Manager of Metro. The Sound Transit Board and County Council must approve amendments “that materially affect the policies and intent” of the agreement.

ANALYSIS

Agreement Terms and Key Changes

Table 2 at the end of this staff report provides a complete list and description of each section and exhibit of the proposed agreement.

According to Metro, the notable changes in the proposed agreement compared to the current agreement are as follows. 

· Term[footnoteRef:3]: Establishes a new base term of 4.5 years. Not later than 18 months before the end of the base term, the parties must decide whether to negotiate a new agreement, enter into a two-year extension (up to three two-year extensions are allowed), or plan for expiration of the agreement and transition of Link operating and maintenance duties to a third party.  [3:  Section 33.1] 

· Cost containment[footnoteRef:4]: Establishes a Joint Leadership Committee charged with ongoing review of cost containment measures. [4:  Section 3.3.2] 

· Cost information[footnoteRef:5]: Employee-benefit cost-allocation provisions were revised to reflect actual practice and division of those costs between Sound Transit and Metro.  Sound Transit pays for Metro employees serving Link, and Metro pays for Metro employees transferred over to Sound Transit. Shared costs such as staffing and equipment are clarified in an updated Exhibit N to agreement. The level and responsibility for third party contracts are clarified. [5:  Section 3.1.3, Exhibit F, Exhibit N] 

· Cost allocation[footnoteRef:6]: The cost allocation model was modified to exclude general county overhead costs, and the county overhead charge is capped at four percent of Link costs. [6:  Exhibit N] 

· Hiring[footnoteRef:7]: Provides that Metro will consult with Sound Transit in hiring for non-represented and leadership positions; Metro retains the ultimate decision on hiring. [7:  Section 15.1] 

· Human resources[footnoteRef:8]: In handling unsatisfactory performance and termination decisions related to employees, Metro will consult with Sound Transit at key decision points; Metro retains the ultimate decision on managing performance and discipline. [8:  Section 15.2] 

· Organizational change[footnoteRef:9]: Updates the requirement that Metro will maintain a separate Link Rail Division (rather than a Link Rail Section as in the previous agreement), and maintains that Metro Light Rail positions will continue be solely focused on Link Light Rail and will not perform work in support of streetcar operation and maintenance. [9:  Section 3.1.2] 

· Information and notice[footnoteRef:10]: Requires Metro to provide Sound Transit with additional paratransit data and information. Requires Metro to provide Sound Transit information regarding County policy changes that will impact the budget, costs, and collective bargaining agreements. [10:  Section 14.0, Sections 18.4-18.6, Exhibit L] 

· Start-up activities[footnoteRef:11]: Changes “Start-up” provisions to reflect the current status of the Link system and allow for future expansions. [11:  Section 5.0] 

· Insurance[footnoteRef:12]: Updates insurance requirements to shift management of Downtown Seattle Transit Tunnel (DSTT) premises liability claims to Sound Transit, since buses no longer use DSTT. Also updates insurance requirements to reflect Sound Transit’s actual insurance policy coverage.  [12:  Sections 26.0 and 27.0] 

· DSTT[footnoteRef:13]: Removes obsolete language regarding joint bus and train operations, the retrofit of the DSTT for rail operations, and outdated Exhibits. [13:  Section 13.0 and throughout] 

· Nondiscrimination[footnoteRef:14]: Updates nondiscrimination provisions to include more robust Title VI compliance requirements consistent with the Sound Transit and King County Title VI programs. [14:  Section 23.3] 


Overhead

As noted above, the overhead costs charged to Sound Transit are proposed to change in the updated agreement. Under the proposed agreement, Sound Transit would continue to pay overhead costs for King County Information Technology, Business Resource Center, Finance and Business Operations Division, and Office of Performance Strategy and Budget. However, Sound Transit would no longer pay general government overhead including the King County Council and Council Administration, the King County Executive’s Office, the King County Auditor, Executive Services Administration, the Office of Economic and Financial Analysis, King County Civic Television, the Office of Equity and Social Justice, Real Estate Services, and State Auditor. According to Metro, the rationale for this change is that the general government overhead does not directly benefit Link or support the Link Rail Division.

Table 1 provides a comparison of the overhead charges in the proposed Link Light Rail operating and maintenance agreement, compared to the previous agreement and other Metro operating agreements. Two agreements in this comparison are expiring and scheduled to be updated later this year, the Sound Transit Regional Express Bus operating agreement and Seattle Streetcar operating agreement.



Table 1. Metro Operating Agreements Overhead Comparison
	Overhead charge
	Agreement

	
	Proposed ST Light Rail
	Current ST Light Rail
	ST Bus
	Seattle Bus
	Seattle Streetcar
	Transit Now/ other partnerships

	DOT Director’s Office[footnoteRef:15] [15:  Beginning in 2019, this charge no longer exists.] 

	Excluded
	Excluded
	Excluded
	Excluded
	Included
	Included

	Metro General Manager’s Office
	Excluded
	Excluded
	Excluded
	Excluded
	Included
	Included

	General Government
	Excluded
	Included
	Included
	Included
	Included
	Included

	KCIT
	Included
	Included
	Included
	Included
	Included
	Included

	FBOD
	Included
	Included
	Included
	Included
	Included
	Included

	PSB
	Included
	Included
	Included
	Included
	Included
	Included



Additionally, the proposed agreement would cap total County overhead charges at four percent of the total contract cost.

According to Metro, the proposed change in overhead would reduce the contract cost by approximately $700,000 annually in 2019-2020. These costs would be absorbed by Metro in the current biennium. In future biennia, the Link Rail Division would be exempted from overhead charges not included in the Light Rail operating agreement. In 2017 through 2019, total overhead charges ranged from 4.8 to 5.1 percent of the total Link Light Rail contract expense. Removing the general government overhead from those charges would have resulted in overhead charges ranging from 3.5 to 3.8 percent, falling below the proposed four percent cap on overhead charges.

Fiscal Impact

According to the Executive, the agreement is projected to cost $93,139,648 in the 2019-2020 biennium (beginning July 18, 2019), and $143,349,168 in the 2021-2023 biennium. These costs would be fully revenue-backed.

Legal Review

The Council’s Legal Counsel reviewed the proposed agreement and worked with Council, Metro, and Sound Transit staff to develop Amendment 1.

AMENDMENT

Amendment 1 would make non-substantive changes to the agreement and Exhibit A definitions to update and clarify the agreement. 


	
TABLE 2.  INTERGOVERNMENTAL AGREEMENT INDEX

	Section Number and Name
	Pg.
	Exhibit
	Notes

	
	Recitals
	1
	
	

	1.0
	Purpose and Scope of Agreement
	2
	A
	States purpose of Agreement

	2.0
	System Description
	2
	B
	Describes Link

	3.0
	General
	3
	C, D, E, F, G, H
	Describes County and Sound Transit obligations under the Agreement

	4.0
	Ownership and Use of Central Link
	6
	
	States that Sound Transit owns Link

	5.0
	Start-Up
	7
	G
	Establishes a 24-month start-up period prior to Sound Transit requiring the County to operate new facilities, such as the Northgate extension

	6.0
	Service Planning and Scheduling
	8
	
	Establishes schedule planning process

	7.0
	Operations
	8
	
	Defines operations planning, training, notification procedures

	8.0
	Maintenance
	10
	D
	Defines maintenance activities

	9.0
	Configuration Management
	14
	
	Sound Transit is responsible for configuration changes (decisions about the system’s physical and operational characteristics).  The County can propose configuration changes for Sound Transit review and approval

	10.0
	Customer Services/Information/ Marketing 
	15
	J
	County provides most customer services – schedule information, trip planning, customer comments, electronic information, etc.  Sound Transit is responsible for marketing of, and media communications about, Central Link.  The two parties will cooperate on customer surveys and special event information

	11.0
	Safety Responsibilities
	17
	
	Establishes safety planning and processes

	12.0
	Security
	18
	
	Establishes security planning and processes

	13.0
	Downtown Seattle Transit Tunnel (DSTT)
	18
	
	County will manage the DSTT (the Tunnel, Tunnel Merge Zone, Tunnel Annex and Tunnel Control Center)

	14.0
	Paratransit
	20
	K
	Defines Sound Transit support for paratransit in the Link Light Rail service area corridor

	15.0
	Administration
	22
	L
	Sets responsibility for hiring Rail Division personnel, unsatisfactory performance or conduct by Rail Division employees, uniforms, appearance standards, drug and alcohol testing, payroll and benefits, performance monitoring, labor relations, apprenticeship programs, and access to employee related records

	16.0
	Audits, Inspections and Reports
	26
	
	Provides Sound Transit and State Auditor guaranteed access to documents

	17.0
	Performance
	27
	C, L
	Establishes performance indicators

	18.0
	Information Reporting, Special Notification Matters
	28
	N
	Defines information that Metro Transit reports to Sound Transit

	19.0
	Material and Warranty Management
	29
	
	Specifies that Sound Transit will administer and execute the warranty program, and provides how Metro will initiate warranty claims, coordinate vendor provided repairs, and maintain agreed-upon inventory levels.

	20.0
	Environmental Management
	30
	
	Provides that the County will update and maintain an Environmental Management Compliance Program, including environmental monitoring and notification.

	21.0
	Procurement and Contracting
	31
	
	Provides that Sound Transit is to purchase all new and replacement vehicles and equipment

	22.0
	Compensation
	31
	N, K
	Defines terms for Sound Transit compensating the County for work associated with the agreement

	23.0
	Statutory Requirements
	36
	O
	Addresses federal funding, Sound Transit’s disadvantaged business enterprise (DBE) program, and other federal and state requirements

	24.0
	Designated Representatives
	40
	M
	Establishes each party’s designated representative

	25.0
	Dispute Resolution
	40
	
	Outlines a multi-step dispute resolution process including mediation

	26.0
	Workers’ Compensation Claims and Employment Practice Liability
	41
	
	Establishes that County employees assigned to Link will be covered by County workers comp, paid for by Sound Transit

	27.0
	Risk Management and Claims
	42
	
	Provides that the County will maintain the existing Link Risk Fund as a separate fund for portions of settlements for which Sound Transit is responsible, and provides terms for Link Risk Fund administration; also covers responsibilities related to third party claims, waivers, and insurance coverage

	28.0
	Indemnification of Certain Claims
	48
	
	Provides that Sound Transit is responsible for defense against certain claims such as nuisance, trespass, and hazardous substances

	29.0
	Termination
	49
	
	Outlines termination process, defines different kinds of termination 

	30.0
	Financing
	54
	
	County agrees not to jeopardize federal income tax exemption for Sound Transit bonds

	31.0
	Intellectual Property (IP)
	54
	
	Sound Transit retains rights to most things that can be copyrighted

	32.0
	General Provisions
	56
	
	Various

	33.0
	Effective Date and Term
	59
	
	Sets effective date, expiration date, and renewal process

	34.0
	Execution of the Agreement
	60
	
	Allows execution in counterparts

	Exhibit A
	General Definitions
	
	
	Defines terms included in the agreement

	Exhibit B
	General System Description Overview
	
	
	Describes and defines the Light Rail system that’s the subject of this agreement

	Exhibit C
	Performance Standards
	
	
	Establishes performance goals for operation and maintenance of the Light Rail system

	Exhibit D
	Link Maintenance Matrix
	
	
	Provides specifications for maintaining the Light Rail system

	Exhibit E
	Responsibility Matrix for Link Light Rail
	
	
	A matrix of the agreement sections showing which tasks are the responsibility of each party

	Exhibit F
	Third Party Contracts
	
	
	Lists each agency’s third party contracts related to the agreement

	Exhibit G
	Extension/Facility Start-Up
	
	
	Provides the responsible party and timeline for completing tasks associated with start-up of a new facility or extension

	Exhibit H
	List of Sound Transit Owned Facilities and Equipment
	
	
	Provides a list of Sound Transit facilities and equipment

	Exhibit I
	Environmental Compliance
	
	
	Provides the responsible party, scope of work, and timeline for environmental compliance activities

	Exhibit J
	Signage Hardware/Changeable Information Matrix
	
	
	Provides the responsible party and frequency for signage and changeable information activities (such as variable message boards and rider alerts, etc.)

	Exhibit K
	Paratransit Service Area Map
	
	
	Illustrates Sound Transit’s paratransit service area

	Exhibit L
	Performance Reports
	
	
	Shows the responsible party and frequency of performance reports required by the agreement

	Exhibit M
	Designated Representatives
	
	
	Lists the party’s designated representatives

	Exhibit N
	Definitions for KCM Shared Costs for Link O/M Agreement
	
	
	Defines operating expenses related to the agreement

	Exhibit O
	Federal Transit Administration Provisions
	
	
	Contains provisions related to Sound Transit’s federal grant contracts.
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