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April 26, 2004

The Honorable Larry Phillips

Chair, King County Council

Room 1200

C O U R T H O U S E

Dear Councilmember Phillips:

Enclosed please find an ordinance seeking approval of the 2004 contracts between The Office of the Public Defender (OPD) and Associated Counsel for the Accused (ACA), Northwest Defenders Association (NDA), Society of Counsel Representing Accused Persons (SCRAP) and The Defender Association (TDA) for legal representation of indigent persons.  There are a total of four contracts.  This ordinance is in compliance with King County Code 2.60.040 which provides that “The county executive may enter into agreements with nonprofit corporations formed for the specific purpose of rendering legal services in behalf of indigents to provide legal services to persons eligible for representation through the public defense program.  All such contracts entered into by the county executive shall be subject to approval by the county council.”  Passage of this ordinance will enable execution of the referenced contract documents.

King County has contracted for indigent legal defense services for over 30 years.  In fact, several of the current contractors have contracted to provide indigent defense services for King County for several decades.  The 2004 contracts carry forward the same scope of work provided by these agencies for many years and cover the period January 1, 2004 through December 31, 2004.  Major factors in the 2004 contracts that remain unchanged from the 2003 contracts are as follows.

· The agencies deliver the legal services as independent contractors.  The contract defines the firms as…“The Agency, a nonprofit public defender law firm, as an independent contractor, incorporated under Washington Nonprofit Corporation Code…”  The term independent contractor has a defined meaning in the case law in Washington State law.  The contract accepts this legal definition and has not provided any further definition in order to avoid a conflict between the law and the contract term.  It is the intent of the county that the firms are fully independent contractors and the county has retained all legal rights it also has to monitor them and set contract requirements.  At all times, the county remains fundamentally liable to all clients to provide legal services mandated under the U.S. Constitution and other laws.

· Since 1988 defense attorneys have been budgeted to achieve salary parity with the Prosecuting Attorney Office and the agencies are required to abide by this pay scale.

· Since 1988 contract workload has been scaled to adhere to caseload standards which define attorney workload.

· Contractors must provide necessary support to attorneys:

· training;

· clerical and paraprofessional support; and

· supervision (one supervisor for ten attorneys, since 1988).

· Contractors must comply with minimum experience standards when assigning attorneys to cases.

· Attorneys are required to:

· contact their clients within five days;

· provide effective assistance of counsel; and

· keep clients’ secrets and confidences.

· Contractors must keep sufficient records to verify workload and costs.

· The contract presumes, but does not require, that a single attorney will handle an assigned case until conclusion.

Significant changes made in the 2003 contracts continue in the 2004 contract.

· Changes were first made in the 2003 contract to make it consistent with the standard contract basic requirements used by departments within the Executive Branch.  Use of a consistent standard contract form ensures, among other things, that each county department is current regarding important King County Code and State Law references and risk management considerations.  

· Historical statistics show that criminal cases ebb and flow.  Contractors are required to take all cases assigned and manage the flow of cases filed by the Prosecuting Attorney’s Office (PAO).  Previous to 2003, agencies turned down cases because the referrals went over their monthly allotment.  This practice left OPD with no option but to use private outside assigned counsel at more costly rates than the agencies.  Beginning with the 2003 contract, agencies are required to take all cases assigned (unless a legal conflict of interest exists) and the county, in turn, will pay the agencies for all cases assigned over the contract amount on a regular basis.  OPD has worked with the agencies to ensure they have information to be able to manage the ebb and flow of cases.

· Contractors must structure their accounting systems to report expenditures for each revenue source received.  This “cost center” accounting approach will account for county funds separately from State funds and Seattle Municipal funds.

· The county may terminate an OPD contract upon seven days notice with material breach (fraud, mismanagement, failure to provide counsel).  The previous provision included a series of appeals, ending in 60 days.  

· The 2003 contract also included a provision allowing the county to terminate without cause on 45 days notice.  This provision has been eliminated from the 2004 contract.

· The Contract includes a dispute resolution process as a discretionary method of resolving disputes.

· The county requires that there be a direct relationship between the funds provided and the costs incurred.  

· The agencies are free to sign other contracts for non-profit legal work.  Previously, they were required to work only for King County.

The 2004 contract implements two new requirements that will assist in quality and cost control.

· The agencies must establish standards governing the lawyer-client relationship, use of paraprofessionals, supervision of attorneys and paraprofessionals and use of expert witnesses.  The agencies must also devise and implement a method for monitoring and reporting compliance with the standards that they develop.

· The agencies must now report the number of attorney hours spent on complex litigation cases (aggravated murder and certain fraud cases).  The data supplied will assist in a better understanding of the resources required for these expensive cases and serve as documentation for the amount of reimbursement requested.

Historically, council has not reviewed these contracts until late in the year.  In fact, due to extensive negotiations with the agencies, the 2003 contracts were not submitted for council approval until November 2003.  We intended to finish negotiations for the 2004 contract by the end of January 2004, but missed that date due to continued discussions of certain contract terms.  The 2005 contract will be the third year of a progressive reformation of the basic contract agreement and we will be starting discussions leading to the 2005 contract this summer.  We anticipate that negotiation of the 2005 contract will be completed and contracts will be signed by the agencies before December 31, 2004, in order to bring us back in line with acceptable contracting practices.  As a preview, following is a sample of the issues on this summer’s negotiation agenda.  These issues have been identified by either the agencies or OPD.

·  Records accessibility

· Define the degree of access OPD will have to employee performance evaluation documents and disciplinary records.

· Define the content of attorney, paraprofessional and investigator time records which will be available for county review—so that release of protected information is prevented.

· Contract termination 

· Define the procedure to be followed should it ever be necessary to terminate the contract for cause.  The procedure will have to include consideration of payment for and handling of caseload existing at the time of the termination.

· Determine whether the contract should provide that the agencies have the ability to terminate upon impossibility, illegality or infeasibility of conducting the assigned work.

· Reserve funds 

· Define these funds and the ownership of these funds should the contract ever be terminated.

· Address issues related to reserve funds accumulated from the King County contract versus reserve funds accumulated from other government contracts.

· If necessary, define contract terms governing the transition from a city/county contract for Seattle Municipal Court to a contract which contains only King County cases.

· Financial issues

· Discuss the funding needs of small units which may not fit funding models proposed for larger case areas.

· Define procedures to expedite payment from the county to the agencies.

· Define policies and procedures governing billing for complex litigation.

· Finalize the conflicts policy and incorporate it into the contract.

· Define and write OPD policies and procedures for expert witness application and appointment.

· Define the parameters of effective assistance of counsel, through practice standards.

· Discuss and further define the boundary between the county and its independent contractors in public defense.

· Further develop and integrate practice standards into agency business.

· Review data and reporting requirements to ensure fundamental accountability.

If you have any questions, or need additional information, please feel free to contact Jackie MacLean, Director of the Department of Community and Human Services, at (206) 296-7689, or Anne Harper, The Public Defender, at (206) 296-7641.

Sincerely,

Ron Sims

King County Executive
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ATTN:
Shelley Sutton, Policy Staff Director




Rebecha Cusack, Lead Staff, BFM Committee




Anne Noris, Clerk of the Council


Steve Call, Director, Office of Management and Budget


Jackie MacLean, Director, Department of Community and Human Services


Anne C. Harper, The Public Defender, Office of the Public Defender

