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Revised Staff Report:  On July 8, 2004, the Natural Resources and Utilities Committee reported the proposed ordinance to the Council with a “DO PASS” recommendation.  This revised staff report provides updated information obtained at the Committee meeting.
SUBJECT:  Proposed Motion 2004-0321, approving the Washington Economic Development Finance Authority plans to issue non-recourse economic development revenue bonds for a loan to Cedar Grove Composting, Inc.
SUMMARY:  Proposed Motion 2004-0321 would express the council’s consent to plans by the Washington Economic Development Finance Authority (“WEDFA”) to issue tax exempt non-recourse economic development revenue bonds.  A portion of the proceeds of the bonds would be loaned to Cedar Grove Composting, Inc. to finance costs of acquiring, constructing, equipping and improving property for a capital improvement project at the facilities of Cedar Grove Composting located in unincorporated King County, and to pay certain costs of issuance of the bonds.  
The proposed motion states that these bonds would not constitute an obligation of King County, and that no tax funds or revenues of King County would be used to pay the principal or interest on the bonds.  Neither the faith and credit nor any taxing power of the county would be pledged to pay the principal or interest on the bonds.  Finally, consent by the council to WEDFA’s plan to issue these bonds would not constitute county approval or disapproval of any permitting, environmental review or regulatory requirements applicable to the project.

BACKGROUND:  Cedar Grove Composting, Inc. (“Cedar Grove”) is one of the largest composting companies in the country.  It was originally owned by the family shareholder group that owned the Rabanco group.  In 1991, the Rabanco shareholder group split into different entities and Cedar Grove become an independent operating company.

Cedar Grove owns and operates a green waste (grass, branches and leaves, and other non-putrescent waste) and food waste composting facility in unincorporated King County located near the city of Maple Valley and in the same vicinity as the Cedar Hills Regional Landfill.  
In 1997, Cedar Grove Composting and King County were both named as defendants in a lawsuit brought by residents who lived near Cedar Grove Composting’s facility and the Cedar Hills Regional Landfill.  The residents alleged damage from noise, vibrations, birds and odors emanating from the two facilities.  The neighbors asserted that Cedar Grove and the county should be jointly liable for the alleged damages because it was hard to determine which impacts came from which facility (particularly concerning odors).

In 1998, Cedar Grove settled with the neighbors and in 2000, King County reached a settlement.  The county’s settlement agreement released the county from liability, creating a process to resolve odor, noise and vibration claims.  This release will remain in effect until 2005.  The county has also purchased an insurance policy for $600,000 to cover the county for any claims brought by the neighbors in the future for noise, odor, vibrations and other claims.  The county has paid the entire premium and will be covered until 2012, when the landfill is scheduled to reach its permitted capacity and close.  The policy has a $250,000 deductible that the county will need to pay before insurance proceeds will be available.
The project:  Cedar Grove is currently permitted to receive 195,000 tons per year, though historically it was only averaging about 165,000 tons per year.  In 2003, Cedar Grove began composting food waste on an experimental basis.  Cedar Grove has recently been issued permits by the Department of Health and the Puget Sound Air Quality Authority to operate its food waste composting on a permanent basis.  
Cedar Grove planned to build a capital improvement project consisting of three parts:

· $11,900,800 to modernize and improve its existing facility and to enclose the piles of composting materials at its facility to reduce odor and any other air quality impacts;

· $14,145,000 for purchase of land, construction of a new composting facility and purchase and installation of new composting equipment at a new site in Everett; and 

· $26,045,800 for purchase of land, construction of a new composting facility and purchase and installation of new composting equipment at a new site in Tacoma.  The bond financing request for this portion of the project was recently withdrawn.
The project planned at the Cedar Grove Composting facility in unincorporated King County would install “Gore” system covers over existing composting materials at the facility.  The Gore system covers would completely enclose all incoming materials through the first two stages of composting.  This new technology is designed to protect the composting material from the penetration of rainwater while allowing CO2 produced during the composting process to escape.  The Gore cover acts as a physical barrier against gas and creates condensation which becomes part of the composting process.  The result in anticipated to be a decrease in the odors that would escape into the air from the composting operations.  Cedar Grove has been using this technology on a limited, temporary basis since May, 2003.  More details about the Gore system are included in Attachment 4 to the original staff report.
Financing:  Cedar Grove is seeking funding through tax exempt, non-recourse economic development bonds to be issued by the Washington Economic Development Finance Authority (“WEDFA”).  WEDFA is an independent agency within the executive branch of the state government.  WEDFA is authorized to issue non-recourse tax-exempt and taxable bonds in support of qualifying projects - manufacturing and processing facilities and projects categorized as “exempt facilities” under federal tax law.  Exempt facilities include wastewater, solid waste disposal, mass commuting, and some types of recycling and cogeneration projects.  WEDFA cannot assist retail projects.  The funding can be used to pay for land acquisition, building construction and acquisition of new equipment.  
The funding sources for these bonds are national tax-exempt credit markets; no governmental funds or guarantees are involved. Bonds must be either sold on the open market or privately placed with qualified institutional/individual investors. 

No governmental financial support, either direct or indirect, is provided. Payment of interest and principal is solely the responsibility of the borrowing company. Publicly sold bonds must be credit enhanced by a letter of credit from an investment grade-rated bank. 

WEDFA has passed Resolution W-2003-003 amended by Resolution W-2003-015 stating its intent to issue non-recourse economic development revenue bonds not to exceed $37,270,000.  A portion of the proceeds would be loaned to Cedar Grove Composting, Inc. for capital improvements at the Cedar Grove Composting, Inc. facility located in unincorporated King County.  
Since the original request for bond funding was made, Cedar Grove withdrew its request for bonding to pay for the new site in Tacoma.  The total amount of the bond issuance was decreased from $32.7 to $23.6 million.

It is an internal policy of the WEDFA board “only to issue bonds in support of projects which would be welcomed by the local community.”  Since part of the project will involve work at Cedar Grove Composting Inc.’s current plant in unincorporated King County, WEDFA has requested that the King County council consider passing a Motion approving WEDFA’s plans to issue the bonds for Cedar Grove’s project.  Council staff was advised that the Everett city council and the Tacoma city council have already passed resolutions supporting the WEDFA’s plan to issue the bonds.
Based on allocations from the state for issuing tax exempt bonds, these bonds must be issued no later than August 31, 2004, or the authority to issue tax exempt bonds will revert back to be reallocated to different projects.
ANALYSIS:  In summary, this appears to be a good financing tool for Cedar Grove Composting, Inc. with no financial risk and apparently little legal risk to the county according to input from the Prosecuting Attorney’s office.  These types of bonds are authorized under the Internal Revenue Code and they provide low cost borrowing options for large projects like the one being planned by Cedar Grove.  Approving WEDFA’s issuance of these bonds would grant Cedar Grove access to this financing, with no financial responsibility on the part of the County.
Bob Cowan, King County Finance Director, reviewed the proposed motion and advised that since King County is not the issuer or a signatory on the bonds, there will be no impact on the county’s bond ratings or potential financial liability.  Because the bonds would not be a debt of the county, issuance of the bonds by WEDFA would not be considered by the bond rating agencies for the county.
The project that would be funded by this financing tool would modernize the existing facility in King County and enclose the operations that have been known to create odor problems in the past.  John Brigham, Chief Financial Officer of Cedar Grove Composting Inc., has stated that the project will not increase the size of the existing facilities in King County.  Cedar Grove is anticipating an increase in actual tonnage received up to the 195,000 tons per year allowed by its current permit.  The project will not increase the size of the facility’s footprint, and the facility will be covered.

Cedar Grove has taken steps to alert the neighbors of the Cedar Grove facility of the company’s plans to modernize.  In January of this year, Cedar Grove sent a letter to the neighbors of the composting facility to let them know of the company’s plans and to invite them to attend public hearings held by the Puget Sound Clean Air Agency on the project.  Mr. Brigham met with the Unincorporated Areas Council on July 5th and provided the Council with information about the project.  Mr. Brigham advised that the project was well received by the Council.
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