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Metropolitan King County Council
Budget and Fiscal Management Committee
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	Agenda Item:
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	Name:
	Rachelle Celebrezze and Lise Kaye

	Proposed No.:
	2015‑0045
	Date:
	June 3, 2015



SUBJECT:

Proposed Ordinance 2015-0045 would authorize the King County Executive to enter into and implement a memorandum of agreement with the cities of Auburn, Bellevue, Federal Way, Issaquah, Kent, Kirkland, Mercer Island, Redmond, Renton, Seattle and Tukwila, relating to the ownership, governance and management of the Puget Sound emergency radio network after construction.

SUMMARY

Proposed Ordinance 2015-0045 would authorize the King County Executive to sign a memorandum of agreement (Operations MOA) regarding the future operation of the Puget Sound Emergency Radio Network (PSERN). Voters approved a ballot measure on April 28, 2015 authorizing a nine-year property tax levy lid lift to pay for PSERN.[footnoteRef:1] [1:  Subject to final certification by the King County Canvassing Board, scheduled for May 12, 2015.] 


The proposed Operations MOA is between King County and the cities of Auburn, Bellevue, Federal Way, Issaquah, Kent, Kirkland, Mercer Island, Redmond, Renton, Seattle and Tukwila.  It sets out the basic terms under which the Parties will establish a nonprofit governmental agency to own, operate, and govern the Puget Sound Emergency Radio Network after the network is built and tested.   The Parties intend for the MOA to be superseded by an Interlocal Agreement, which would detail the future PSERN governance and operations structure with more specificity.  A draft of such an Interlocal Agreement is attached as Exhibit 1 to the MOA.

Executive staff report that the Operations MOA has been signed by all 11 signatory cities.  






BACKGROUND

Governance of Current Emergency Radio System

In 1992, Council approved Ordinance 10464, authorizing a countywide ballot measure for a three-year property tax lid lift to collect $57.02 million to develop an 800 megahertz (MHz) regional emergency radio communications system for King County.  Voters approved the levy and the existing King County regional emergency radio communications system was substantially completed in 1997.

In 1993, Council approved Ordinance 10956, authorizing the executive to enter into an interlocal agreement for development of the radio system and creating the King County Regional Communications Board to provide central coordination of the radio system.  The interlocal agreement also established four sub-regions within King County and allowed each sub-region to charge its own rates and manage its own customers.  The four sub-regions are:

· City of  Seattle;
· Valley Communications Center, an interlocal agency composed of the cities of Auburn, Federal Way, Kent, Renton, and Tukwila;
· Eastside Public Safety Communications Agency, an interlocal agency composed of the cities of Bellevue, Kirkland, Redmond, Mercer Island and Issaquah; and
· King County, which is composed of all other areas.

The Regional Communications Board consists of one representative from each of the owner sub-regions and an at-large member who represents the interests of other non-owner system users. Each member has equal voting authority, and decisions concerning network design changes require unanimous approval by the Board.

Proposed Ordinance 2015-0045, if enacted by the Council, would authorize the Executive to sign an Operations Memorandum of Agreement with the 11 cities who, either individually or through separate agreements, own the current emergency radio system through the 4 sub-regional bodies described above. The Operations MOA sets out the basic terms under which the Parties intend to establish a nonprofit governmental agency to own, operate, and govern PSERN after the network is built and tested.   As noted above, the Parties intend for the MOA to be superseded by an Interlocal Agreement, a draft of which was transmitted with the MOA.

The Executive has also transmitted to the Council two additional proposed ordinances that would authorize the Executive to sign two Interlocal Agreements related to PSERN. 

· Proposed Ordinance 2015-0046: An Interlocal Agreement Regarding Fire District Prorationing
· Proposed Ordinance 2015-0047:  Puget Sound Emergency Radio Network Implementation Period Interlocal Cooperation Agreement



ANALYSIS

Binding Provisions. The Executive's proposed Operations MOA identifies terms and conditions material to a potential future Operations ILA that will create a nonprofit corporation to own, operate, maintain, manage, upgrade and replace the PSERN system.  Parties to the Operations MOA would commit to working to finalize a Draft Operations ILA to enable the PSERN Operator to be fully functioning no later than Full System Acceptance. The Operations MOA makes the following binding provisions, which reference Sections 4.1 through 4.3 of a Draft Operations ILA included as an Exhibit to the MOA:

A.  The PSERN Operator shall be governed by a Board of Directors
B.  Governance and voting structure of the Board of Directors as follows:

	Four Voting Members
	Two nonvoting Members

	· City of Seattle
	· One appointed by the King County Police Chiefs Association, and 

	· One representative for the Cities of Bellevue, Issaquah, Kirkland, Mercer Island and Redmond collectively
	· One selected jointly by the King County Fire Commissioners Association and the King County Fire Chiefs Association

	· One representative for the Cities of Auburn, Federal Way, Kent, Renton and Tukwila collectively
	

	· King County
	



C. Identifies a cost allocation model from the Implementation ILA as the basis of user fees

Other than the binding provisions with respect to the Board of Directors in Sections 4.1 through 4.3, the Operations ILA is attached to the MOA "for illustrative purposes only" and covers the following topics in addition to those listed above:

· Duration and purpose of agreement
· Board of Directors actions
· Creation of an Operating Board
· Executive Directors' duties, qualifications and status
· Withdrawal and removal of a Party
· Dissolution and Termination
· Public Records

Differences between the Implementation ILA and the Operations ILA include: 

· No non-voting chair in Operations ILA
· Different appointment authorities for the non-voting members
· Provision to defer a vote for one meeting in Operations ILA
· Provision for action by three votes under certain conditions in Operations ILA
· Absence of an Impasse Resolution Procedure in Operations ILA
· Differing Board authorized actions, including provision in the Operations ILA to amend the Operations ILA by an affirmative majority vote of the Board of Directors and unanimity of the Parties

Table 1 summarizes key terms and conditions with respect to the Board of Directors in the Executive's proposed MOA.

Table 1.  Future PSERN Operations Board of Directors 
	Term/Condition
	Description

	Duration/Termination
	· Effective on the date last signed by a Party
· Remains in effect until the earlier of (i) termination of the Implementation Period ILA or (ii) the MOA is superseded by the Interlocal Agreement referenced in the MOA

	Board of Directors Membership
	· Membership consists of the 4 voting representatives from the jurisdictions listed below, who shall be the Chief Executive Officer or his/her designee, 
· City of Seattle
· One representative for the Cities of Bellevue, Issaquah, Kirkland, Mercer Island and Redmond 
· One representative for the Cities of Auburn, Federal Way, Kent, Renton and Tukwila 
· King County
· Two nonvoting members: one appointed by the King County Police Chiefs Association, and one selected jointly by the King County Fire Commissioners Association and the King County Fire Chiefs Association:

	Board of Directors Quorum and Meeting Procedures
	· Quorum is all four voting members
· Actions require a unanimous vote
· Provision to defer a vote for one meeting
· Provision for action by three votes under certain conditions



PSERN Ownership and Governance Models. In the planning stages of the PSERN project, the Project Steering Committee considered a number of ownership models for the new PSERN system, including a nonprofit corporation, a designated lead party governed by a joint board, and a single owner.  In addition, the Executive carried out an analysis of the potential governance options for the new PSERN system after the system is completed, as required by a proviso.[footnoteRef:2]  Both the Project Steering Committee and the Executive recommended the creation of a new nonprofit corporation to own and operate the PSERN system after the system is built. According to the Executive,  a single, nonprofit corporation as owner and operator of the PSERN system would “produce a clear decision making structure and the most straightforward legal relationship between the system owner/operator and the vendor providing updates, upgrades, and repairs through the life of the system.”[footnoteRef:3]  The Operations MOA transmitted to the Council with Proposed Ordinance 2015-0045 would require the creation of such a new nonprofit corporation. [2:  Motion 14237.]  [3:  Attachment A to Motion 14237.  A  Report Regarding the Acquisition and Governance of the New Public Safety Emergency Radio Network (PSERN) Submitted in Fulfillment of King County Ordinance 17696, Section 21, Proviso 4, June 2014, p. 25.] 


Table 2 below compares several potential PSERN ownership and governance models, including the joint board used for the existing system, the Executive's proposed nonprofit corporation governed by a Board of Directors, and several less fully developed conceptual alternatives.  The conceptual alternatives include a hybrid system of combined central and distributed ownership, PSAP ownership, and King County as the single owner.  
Table 2.  PSERN Ownership and Governance Models
	         
	Proposed ILA and MOA
	Existing System
	Conceptual Alternatives

	
	
	
	Hybrid[footnoteRef:4] [4:  Proposed at May 27, 2014 Project Steering Committee meeting] 

	PSAPs[footnoteRef:5] [5:  Existing Public Safety Answering Points (PSAPs) in order of call volume (2013) are Seattle Police, ValleyCom, King County Sheriff, Washington State Patrol, NORCOM; Seattle Fire Department, Redmond Police, Bothell, Police, Issaquah Police, Port of Seattle Police, Enumclaw Police and the University of Washington Police Department] 

	King County

	Ownership
	Non Profit (single owner)
	4 Agencies (equal shares)
	5 Agencies (asset ownership TBD)
	TBD
	King County (single owner)

	Governance
	Joint Board (advisory)
	Joint Board
	Joint Board
	TBD
	TBD

	

	Accountability

	  Financial
	County is financially responsible through the life of bonds[footnoteRef:6] [6:  User Agreements and Operations ILA will define agencies' obligations with respect to radios.] 


	  Legal
	Corporation generally liable[footnoteRef:7]; cannot condemn property[footnoteRef:8] [7:  "The Nonprofit Corporation is liable for its wrongful acts.  However, in some limited circumstances a plaintiff might be allowed to "pierce the corporate veil" which could render member cities (sic) liable for nonprofit actions.  A Nonprofit Corporation can indemnify officers, agents, employees, and member cities."  Source:  "Organizing Interlocal Entities:  What Form is Best…and Does the Interlocal Cooperation Act Need a Rewrite?, Hugh Spitzer, Foster Pepper PLLC, April 26, 2013.  ]  [8:  Governments must condemn property on behalf of the nonprofit.  Source:  Spitzer, op cit.] 

	Members fully liable for actions of the Joint Board[footnoteRef:9] [9:  "Members may indemnify one another for their respective actions.  The Administering Agency can indemnify members for its actions and vice versa." "The governmental entities that create and benefit from such an arrangement might be found liable for the actions of the joint board, or might be found to share in the lead government's liability."  Source:  Spitzer, op cit.] 

	Members fully liable for actions of the Joint Board
	Depends upon governance structure
	May depend upon governance structure

	  Administrative
	Centralized (1 owner)
	Decentralized (4 owners)
	Decentralized (5 or more owners)
	Decentralized (Up to 12 owners)
	Centralized (1 owner)

	Level of Service

	  Uniform Standards
	Systemwide consistency[footnoteRef:10] [10:  Nonprofit corporation owns and maintains all PSERN equipment except subscriber units ] 

	varies by owner
	TBD
	TBD
	Systemwide consistency

	Local Control

	Relative to Existing ILA
	Reduced (county and cities) & redistributed

	Status quo
	Redistributed
	Redistributed
	Reduced (cities) from status quo

	

TABLE 2.  PSERN OWNERSHIP AND GOVERNANCE MODELS (CONTINUED)

	         
	Proposed ILA and MOA
	Existing System
	Conceptual Alternatives

	
	
	
	Hybrid
	PSAPs
	King County

	Ownership
	Non Profit (single owner)
	4 Agencies (equal shares)
	5 Agencies (asset ownership TBD)
	TBD
	King County (single owner)

	Governance
	Joint Board (advisory)
	Joint Board
	Joint Board
	TBD
	TBD

	
	
	
	
	
	

	Ease of Implementation

	  Administration
	Somewhat simplified
	Minimal change
	More complex; 2 sets of user fees
	More complex
	Simplified

	  Vendor contract[footnoteRef:11]  [11:  Joint Board cannot enter into contracts but a member agency may do so for the benefit of the joint board and its members if each member so approves.  Source:  Spitzer, op cit.] 

	Consistent with contract
	Contract change
	TBD
	TBD
	Consistent with contract

	  System Management Expertise
	Vested in executive director
	Status quo
	TBD
	
May lack core competencies in network management


	Vested in PSERN program manager

	   Labor/ Management Issues
	Impact on existing staff
	No change
	TBD
	TBD
	Impact on existing staff

	  Disaster Communications Support
	Centralized
	Decentralized
	Decentralized
	Decentralized
	Centralized

	Cost

	  Operating Expense (User Fees)
	More consistency
	Varies by owner
	Varies by owner
	Varies by owner
	More consistency

	  Capital Expense
	Economies of scale with single owner
	Reduced economies of scale
	Reduced economies of scale
	Reduced economies of scale
	Economies of scale with single owner

	  Cost Efficiency
	Reduced administrative expenses
	Status quo
	Increased administrative expenses
	Increased administrative expenses
	Reduced administrative expenses

	Property ownership

	  Property
	Can own property
	Joint board cannot own property
	Joint board cannot own property
	Joint board cannot own property
	Can own property

	  Assets
	
	Difficult to assign PSERN assets to individual owners
	Difficult to assign PSERN assets to individual owners
	Difficult to assign PSERN assets to individual owners
	



Summary findings with respect to accountability, ease of implementation and cost impacts are noted below:

Accountability
· Under all ownership models, King County maintains financial responsibility through the life of the bonds. 
· A nonprofit corporation provides the strongest liability protection for member agencies, but it has some vulnerabilities.
· Joint board structures may allow members to take action to provide additional legal protection. 
· Centralized ownership (whether nonprofit or King County) has the potential to reduce local control.  However, this issue can be mitigated by governance provisions. 

Ease of Implementation
· Single owner structures present more simplified administration and are more likely to provide uniform level of service standards.
· PSAPs may lack network management expertise needed to assume PSERN Operator functions.
· Any option that modifies the current system will impact existing staff. 
· PSERN technology makes it difficult to assign assets to individual owners, but a Joint Board cannot own property.

Cost Impacts
· The Hybrid option would allow owners to set their own user rates.
· Changes from a single owner will likely require contract modifications, with potential cost implications
· Centralized ownership has greater potential for economies of scale and reduced administrative expenses.

PSERN Governance Impacts on King County

Table 3 below identifies a range of benefits and risks that alternative governance models could present to King County. 


TABLE 3.  PSERN GOVERNANCE IMPACTS ON KING COUNTY
	PSERN Governance Impacts on King County

	AREA OF IMPACT
	BENEFIT
	RISK

	Financial Responsibility
	
	· All Options: County is financially responsible through the life of bonds

	Legal Liability
	· Non Profit: provides some liability protection to County 
	· King County ownership:  not clear if agencies would agree to joint liability without joint ownership

	Uniform standards
	· Single owner (County or nonprofit)  likely to have system-wide consistency in level of service standards
	· Multiple owners: Could end up with lower standards to accommodate lowest common denominator

	Administration
	· Single owner (County or nonprofit) will simplify administration after initial adjustments; may be more cost effective
	· More owners equals greater administrative complexity and potential redundancies
· King County ownership: Subregions may not want to pay County overhead rates

	Vendor contract 
	· New contract assumes nonprofit
	· Alternative governance structures may impact contract terms, including warranties

	Labor/ Management issues
	· King County owner presents fewer unknowns to King County employees
	· King County will be bound by the County's existing labor agreements which may differ from city protocols
· Unclear whether nonprofit will be bound by existing county and/or city labor agreements

	Disaster Communications Support
	· Single owner would provide single point of contact for communications support
	· System covers vast area; decentralized system might provide quicker response

	Local Control
	· County as owner has greater control, compared to existing system
	· Nonprofit ownership reduces local control compared to existing system


	Operating Expense (User Fees)
	· User fees will be evenly borne and may be more consistent under single owner
	· Existing system does not require equitable or standardized user fees

	Capital Expense
	· Economies of scale with single owner
	· Individual agencies may negotiate favorable terms

	Property Ownership
	· Single owner can own property
	· Single owner may bear greater responsibility and liability; 
· Multiple owners will make this issue more complicated, as PSERN technology makes it difficult to assign assets to individual owners






Trade-offs illustrated in Table 3 between County ownership and the Executive's proposed nonprofit model are summarized below:

Single-owner benefits to King County (non-profit or county ownership)
· Potential to be more cost effective in administration and capital investment
· More system-wide consistency in level of service standards
· More uniform and/or equitable user fees
· Single point of contact for communications support during a large scale incident
· Simplifies asset ownership for complex PSERN system

Additional benefits to King County as the single owner
· Places administrative control with funding agency
· Presents fewer unknowns to King County employees 

Risk to King County as single owner
· Potentially less liability protection than through a nonprofit entity
· Pending Implementation Interlocal Agreements and Memorandum of Agreement would need to be revised
· Potentially less support from current partners
· Vendor contract would need to be modified

Risk to King County from nonprofit
· County maintains financial liability but not system ownership
· Unknown impacts on county employees and labor/management issues
· Reduced local control compared to existing system
ISSUES

Staff has identified the following issues to date:

Memorandum of Agreement about Future Interlocal Agreement.  The Operations MOA makes binding provisions about some but not all governance arrangements for the PSERN Operator.  Several other significant elements remain to be negotiated pending a future Operations ILA, particularly the Board of Directors' authorized actions. 

Legal terminology with respect to the Board of Directors. Pursuant to Council’s legal counsel, one of the proposed binding provisions in the draft Operations ILA attached as Exhibit 1 to the Operations MOA needs to be revised to accurately reflect that the agreement is to create a nonprofit and set forth the composition of the Board of Directors, not creating the Board of Directors.  Executive staff is aware of this error and has recommended that the County wait to address that error.  It should be noted, however, that the proposed provision is one of the binding provisions of the Operations MOA, which could make addressing the issue later more difficult.

ATTACHMENTS


1. Transmittal Letter
2. Fiscal Note
3. Proposed Ordinance 2015-0045
4. Attachment A, Memorandum of Agreement

INVITED

1. Dwight Dively, Director, Office of Performance, Strategy and Budget
2. David Mendel, PSERN Project Manager, King County Information Technology
3. Diane Carlson, Director of Regional Initiatives, Executive's Office
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